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Beenenne. IIpaBoBoe nosoxeHue auia, 6e3BECTHO OTCYTCTBYIOLIETO JINOO
OOBSIBJICHHOTO YMEPIIUM, SBISETCS MPOOJIEMHBIM KaK C TEOPETHYECKOH, TaK H C
IPAKTUYECKON TOYEK 3PEHHI, U UMEET MHOXECTBO IIPABOBBIX HIOAHCOB, KOTOPbIE
ClIeyeT YYUTHIBATh B TPABONMPHUMEHUTEIHHOW MPAKTHKE. 3aKOHOJATEIbCTBO
npeiaraéT COOTBETCTBYIOLIYI0 TEPMMHOJIOTHIO, CBSI3aHHYIO C MaTepUalIbHBIM
opaBoM, ©0€3 JOJKHOTO JIE€TalbHOIO YPEryJIMpPOBAaHUS JOCTATOYHO CIOMXKHBIX
npouenyp. AHamu3 HOpPM IpaBa U CyJIeOHOM NPAaKTUKUA CBHUJIETEIBCTBYET O
OOJBIIOM KOJMYECTBE IMpPOOETIOB B JErajlbHOM IMOHATUHHOM ammapaTre, 4To
ABJIgeTCs 0a30BOM MPOOJIEMOI pacCMaTPUBAEMbIX HHCTUTYTOB.

[IpaBoBbIe OCHOBaHMSA, a TaKXe MpoleAypa MNPHU3HAHHUS TpaKTaHWHA
0€3BECTHO OTCYTCTBYIOIIUM U OOBSBICHUS YMEPUIMM HUMEIOT Psii OCOOEHHOCTEH,
KOTOpBIE HEOOXOAMMO YYUTHIBATH MPH PACCMOTPEHUHU MOJOOHBIX KAaTETOPUH el
CYJaMHU.

MHorue mnpaBoBbl€ IOCIEACTBUS, BO3HHUKAIOLUIME B CIy4yae SBKU
IrpaKJaHWHA, TPU3HAHHOTO OE3BECTHO OTCYTCTBYIOIIMM WM OOBSIBICHHOIO
yMEpUINM, 3aKOHOJATENbHO HE YpEeryJaupoBaHbl. B Toxe Bpems HayyHbIe
UCCJIEIOBAaHMUSI B JaHHOM 0OJAaCTM HE TNpeasiaraloT KOHKPETHBIX pElICHUN
BO3HUKAIOIIKX MPOOJIEM, HOCS 00IIETEOPETUUECKUM U JUCKYCCUOHHBINA XapaKTep.

BrlenpuBeieHHbIE TIOJIOKEHUST OINPENETSIOT aKTyaJbHOCTh BBIOpAHHOU
TE€MbI OaKanaBpPCKOil pabOTHI.

[enstMu POBOAMMOIO HMCCIEAOBAHUS SIBISIETCSI ONpEAESIEHUE OCHOBHBIX
MOJIOKEHU U OCOOEHHOCTEM  paccMAaTpUBAEMBIX  TPaXIAaHCKO-TIPABOBBIX
WHCTUTYTOB, KOMIUJICKCHBI aHAIM3 HWMEIOMIMXCSA MpoOJieM MPUMEHEHUS HOPM
npaBa, a TaK)K€ aHaJU3 MPAaBOBBIX MEXAHMW3MOB 3aIUTHI MPAaB U WHTEPECOB, Kak
MPOMABIINX TPaXk/IaH, TAK ¥ MHBIX 3aMHTEPECOBAHHBIX JIHII.

3amayamMy, TOCTABJIEHHBIMU JUIS JOCTHMKEHHS BBILICTIEPEUHCICHHBIX
HeNnel, SBJISAIOTCSA:  HMCCIEOBAaHME TEOPETHUYECKHX  acCleKTOB  MPU3HAHUSA
rpaxIaHrHa OE3BECTHO OTCYTCTBYIOIIMUM U OOBSBICHHUS YMEPIIUM, H3YYCHHE

HOPMATHUBHOT'O PETYJIUPOBAHUS YKAa3aHHbIX MHCTHUTYTOB, OIIPCACICHHC M aHaIM3



MOCIIEACTBUM MPU3HAHUS TPakIaHWHA 0E€3BECTHO OTCYTCTBYIOLIUM U OOBSIBICHUSA
YMEPILUM.

OOBEKTOM  HCCIEOBAaHUS  BBICTYMAIOT  MPABOBbIE  OTHOIICHMS,
BO3ZHHKAIOIIME B CBA3M C MPU3HAHUEM I'PaKJaHWHA O€3BECTHO OTCYTCTBYIOUIUM H
OOBSBIICHUEM IPAKTAHUHA YMEPILUM.

[IpenMeToM HcCClenOBaHUsS SIBISIOTCS MPABOBBIE HOPMBI, PETYJIHPYIOLINE
NpU3HaHUE TpakIaHWHA OE3BECTHO OTCYTCTBYIOLIUM U OOBSBICHHE YMEPILIUM, a
TaK)kK€ MHOTOOOpa3Hble TOYKHU 3PEHHUS YUYEHBIX M PELICHUs CYJIOB pa3IMYHBIX
WHCTAHIINHN.

B Teopernueckyro OCHOBY HWCCIEAOBAHMS JIETJIM HAyYHbIE TPYAbl TaKUX
yueHblx, kak: O.B. Kupuuenko, A.IO. Kynemoa, A.M. HeuaeBa, C.IL
[Toprankuna, A.H. Hlangynnuaa u ap.

HopmatuBHO-1ipaBoByt0 6a3y cocTaBwiu cieayromue akTbl: KoHcTuTyms
P®*, yacts mepBas’ n BTopas® I paxaaHckoro Koxekca P® (zanee mo texcry — 'K
P®) u I'paxIaHCKMii poleccyanbHbIi Koaeke PO* (nanee mo tekcry — I'TIK P®)
U JpyrHe.

[IpeacraBnenHas paboTa COCTOMT U3 BBEICHMUSI, TPEX TJIaB, 3AKIIOYCHUS U

CIIMCKa HCITOJIb30BAHHBIX HCTOYHHUKOB.

1KOHCTI/ITyHI/I${ Poccuiickoit @enepanuu: MpUHATa BCEHAPOJIHBIM TojlocoBaHUEM 12 nexalps
1993 (c yuerom mompaBoK, BHeceHHbIX 3akoHamMu P® o nompaskax k Konctutynum P® ot
30.12.2008 N 6-®DK3, ot 30.12.2008 N 7-®K3, ot 05.02.2014 N 2-OK3, ot 21.07.2014 N 11-
®K3) // Poccmiickas razera. 1993. No 237
era)K}IaHCKI/If/i konekc Poccuiickoit deneparuu (dacth neppasi) oT 30 HOAOps 1994 Ne51-D3
(pen. ot 31.01.2016) // C3 P®D. 1994. Ne32. C1.3301
3Fpa>K)1aHCKHI‘/'I kozaekc Poccuiickoit denepanun (yactb BTopas) oT 26 ssHBaps 1996 Nel5-03
(pen. ot 29.06.2015) // C3 P®. 1996. Ne5. C1.410
4Fpa>K)1aHCKI/H71 npoueccyanbHblid Kojeke Poccuiickoit @enepanuu ot 14 HosOpst 2002 Nel138-D3
(pen. ot 30.12.2015) // C3 P®. 2002. Ne46. C1.4532
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OcHoBHOe coaep:kaHue padoThI

I'maBa 1 BbBIIYCKHON pa0OTHl MOCBSIIEHA TEOPETUYECKUM aCIEKTam
IpU3HAHMS TPAKIAHUHA O€3BECTHO OTCYTCTBYIOIIUM U OOBSABICHUS YMEPILUM.

[Ipy n3yyeHnn Hay4dHbBIX paOOT, MOCBALIEHHBIX HCCIEIOBAHUIO MTPABOBOM
IPUPOJIbI paCCMAaTPUBAEMbIX MHCTUTYTOB, ObUIO BBISBIIEHO, YTO JIaHHBIM BOIIPOC
HOCHT IUCKYCCHOHHBIN XapakTep.

Haubonee 0060cHOBaHHOW NpPEACTABISICTCA MMO3UIUS YUYEHBIX, COTJIACHO
KOTOpOW O€3BECTHOE OTCYTCTBUE — 3TO TAaKOE€ OTCYTCTBUE TpaxkJaHWHA, MpHU
KOTOPOM HE TMPEICTABISIETCS BO3MOXKHBIM YCTPAaHUTh HEW3BECTHOCTH €T0
MECTOHAXO0XKACHUS, & TAKKE HET OCHOBAHUU ISl BBIABIKCHUS IIPEATIONO0KEHUS O
HAXOKJIEHWH €ro B JXKHBBIX', IOCKOJBKY JAaHHBIA HMHCTHTYT HE HAIpaBjeH HAa
YCTPAaHEHHE HEU3BECTHOCTH MECTOINPEOBbIBAaHUS JUIA, a (PUKCUPYET IIUTEIBHOE
OTCYTCTBHUE TaKUX CBEJACHUM.

Her enuHOro MHEHHMSs M O TPABOBBIX IIOCHEICTBHUIX INPU3HAHUSA
rpakJaHWHa O€3BECTHO OTCYTCTBYIOLIUM W OOBSBIICHUS IPAKIAHWHA YMEPIIUM.
HccnenoBaHueM JaHHOW TEMBI YCTAHOBIIEHO, YTO TaKHE MOCIEACTBUS HOCAT HE
TOJBKO IPAXKIAHCKO-TIPABOBOM XapakTep.

B Bompocax oCHOBBI AJi MPU3HAHUS FPAKJAHMHA MPONABIIUM, HauboJsee
IIPaBUIBHOM BBITJISIAUT MO3ULMUS YUEHBIX, SBISIFOLIMXCSI CTOPOHHMKAMU MHEHHUS O
TOM, YTO MpU MPU3HAHUM TPaKJaHUHA OE3BECTHO OTCYTCTBYIOLIMM HE 3aJI0KEHA
HY «yCJIOBHAS MPE3YMIILIMS CMEPTHY, HU «0e3yCIIOBHAS MPE3yMIIIUS CMEPTIY’, a
JUIIb KOHCTaTUpyeTcs (akT HEBO3MOYKHOCTHM DEILIEHHUS BOMpoOca O KU3HU WIH
CMepTH NHIa’,

[lomumo  »TOro, BHUMaHUE  yAENAETCS  Takke  OCOOEHHOCTSIM

MPaBOCTIOCOOHOCTH O€3BECTHO OTCYTCTBYIOIIMX JIHII.

' Cwm.: Ilaiimymmaaa A.H. Hekoropsle Tpo6IeMbl MPaBOBOTO PErYTHPOBAHHS HHCTHTYTA
0E€3BECTHOTO OTCYTCTBHSI B POCCHUUCKOM mpaBe // BeCTHMK SKOHOMHUKH, MpaBa W COIMOJIOTHH.
2012. Ne4. C.235
2 Cm. Tam xe. C.236.
3 Cwm: Kynemosa A.}FO. IlpaBoBas mpupojna Jen O NpPU3HAHUU TpaxaaH Oe3BeCTHO
OTCYTCTBYIOIIMMHU U 00bsiBIeHHe uX ymepmnmu // BectHuk TBepckoro rocyaapcTBEHHOTO
yauBepcureta. 2013. Ne4. C.18.
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Hecmotps Ha TO, 4TO psAx MpaBOMOYHN, IPUHAJIEKABIINX UCYE3HYBILIEMY,
IPEKpaIaloTcsi, a YacTh NEPeXoIaT K JpPYruM JIMIaM, MpaBOCIOCOOHOCTD
IPONAaBUIETO rpakJaHNUHA, KaK CIIOCOOHOCTh MMETH IIpaBa U HECTU BO3JI0KECHHbBIC
HAa HEro OOs3aHHOCTH, COXpaHSAETCSs B TOJHOM OOBEME M peanu3yercs UM
CaMOCTOSITEJIBHO TI0 MECTY €ro HaxOXKIECHMs, €ClIM JJaHHOE JIMIO (PAaKTUYECKU
HAXOMWUTCA B JKMBBIX . IIpH TOM TpakIaHHH, OOBSBICHHBIA BCTYIHBIIMM B
3aKOHHYIO CHJIy pCEIICHHEM CyJa yMEpLIMM, B CJIydae CBOEH SIBKM MOXET
CaMOCTOSITEJIHO IO/IaTh 3asBJICHUE B CYJl, BBIHECUIMI JaHHOE peuieHue, o0 ero
OTMEHE, YTO B OYEPENHON pa3 yKa3blBaeT Ha (akThyeckoe oOjalaHue UM B
MOJIHOM Mepe Kak IpaBo-, TAK U JIeecrocoOHOCThI0. OaHAKo, HE CMOTpPS Ha 3TO,
BOIIPOC O TOM, KaK COBMECTUTh TIPAXKIAHCKYI0 IPaBOCIOCOOHOCTh U
IOPUJIMYECKYI0 CMEPTh OJHOTO M TOTO K€ JIMIA OCTAETCS HA JAHHBIM MOMEHT
HEPa3pEIICHHBIM.

I'maBa 2 BbIIyCKHOW pabOThl MOCBSIIEHA HW3YYEHHUIO HOPMATHUBHOTO
PEryIMpPOBAHUS MHCTUTYTOB IPU3HAHUSA IPAXKJAHWHA OE3BECTHO OTCYTCTBYIOLIUM
U OOBSIBICHUS FPAKAAHUHA YMEPLINM.

B Poccuiickoit denepanyu mpaBoBble OCHOBAHUS MPU3HAHUS T'PAXKIAHUHA
0€3BECTHO OTCYTCTBYIOLIUM WJIM OOBSIBICHUS €r0 YMEPIIUM H3JI0KEHBI B YACTHU
nepBoii 'K P®. Cornacno momoxenusm cr. 42 I'K P®, nmumo moxker OBITH
MPU3HAHO CyIOM O€3BECTHO OTCYTCTBYIOLIMM, €CIIM B T€YEHHE I'0Jla B MECTE €ro
KUTEJIbCTBA HET CBEACHUN O MECTE €ro npeObIBaHUs, a B COOTBETCTBUHU €O CT.45
'K P®, npu OTCYTCTBHM TaKUX CBEJICHHI B TCUEHHUE MATH JIeT (B ONMpPEICICHHBIX
Clly4yasiX, YKa3aHHBIX B 3aKOHE, - IIECTH MECSIICB), UCUC3HYBIIUNA MOXET OBITh B
cyaeOHoM mopsinke 00bsaBiIeH ymepmuM. Kpome Toro, HOpMbl JEHCTBYIOIIETO
3aKOHOJATEIbCTBA YCTAHABIMBAIOT OCOObIE CPOKM OOBSBICHUS YMEpPUIUM
rpakJaHuHa, TPOMNaBlIero 0e3 BECTM BO BpeMs BOCHHBIX JAeHCTBUU. JlaHHOE
pelieHrne MOKET ObITh BHIHECEHO CYZIOM HE paHee, YeM [0 UCTEUEHUH ABYX JIET CO

JTHS OKOHYaHUs MOAOOHBIX JelcTBui. OQHAKO JIETaIbHOE ONpEee/ICHUE MOHSATUS

'Cm.: ArypeeB A.H. IlocnenctBus 0e3BeCTHOTO OTCYTCTBHSI TpakaHuHa B ['paxianckoM mpase
Poccun // Becthuk Tomckoro rocynapcrseHHoro yausepcutera. 2010. Ne315. C.111.
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«BOCHHBIE JICUCTBUS» B HOPMATHUBHO-NIPABOBBIX akTax Poccuiickor denepanuu
OTCYTCTBYET, YTO, B CBOKO OUEPE/Ib, MOXKET MOBJIECYb BO3HUKHOBEHUS HA MPAKTHUKE
pAlla TpyAHOCTEM.

[Iponenypa paccMoTpeHust Mogo00HOTO poaa aen periameHTupoBana ['TIK
P®.

Jlena yka3zaHHOM KaTEropuu paccMaTpUBAIOTCS CY0M OOIIEH IOPUCTUKITIU
B TIOPSAJIKE 0COOOTO MPOU3BOJICTBA C 00SA3aTEIBHBIM y4acTHEM Mpokypopa. OmgHou
U3 XapaKTepHbIX 4YepT SBISETCA IeJib CyAeOHOro pa3dupaTenbCcTBa, KOTOpas
HalpaBjeHa Ha YCTaHOBJEHWE (aKTa TPOMaXu TpakIaHWHAa Oe3 BECTH, a He
pa3pelIeHne Cropa o Ipase.

[IporieccyanbHbIM CpeICTBOM BO30OYKICHMS Jiefla SIBIISIETCA 3asBICHUE,
MOJJABAEMOE 3aMHTEPECOBAHHBIM JIUIIOM B CYJI IO MECTY >KUTEIbCTBA WU MECTY
Haxoxaenuss (cr.276 ITIK P®). Tlpu TOoM, TOJNKOBaHHME TEpPMHUHA
«3aMHTEPECOBAaHHOE JIMLO» 3aKoHoJareneM He pgaercsa. Ha  npakrtuke
«3aMHTEPECOBAHHOCTBY OMNPEACISIETCS TOM UENbI0, pPaad KOTOPOW MOAAETCA
3asBJICHUE, 4 BBIHECEHHOE CYJOM PEILICHUE JOJKHO MOPOXKAaTh BO3ZHUKHOBEHHUE,
M3MEHEHUE WJIU MPEKPAIICHUE JIMYHBIX WM UMYIIECTBEHHBIX MpaB 3asBUTENS. B
MPOTUBHOM cllydyae JIMIly, TOJAaBIIEMy 3asBJICHHE, OyJeT OTKa3aHO B €ro
IPHHATHH .

[Ipu moaroToBke jJena K cyAeOHOMY pa3OUpaTeNbCTBY CYIbs BBISICHSIET,
KTO MOJET COOOIIUTh CBEJACHUS 00 OTCYTCTBYIOIIEM TpaKIaHWUHE, a TaKKe
3ampalrBacT COOTBETCTBYIOIINE OPraHU3AlMU O TOCIEAHEMY U3BECTHOMY MECTY
KUTEJIbCTBA, MECTY PabOThl OTCYTCTBYIOUIETO T'pakIaHWHA, OPTaHbl BHYTPEHHUX
Jiel, BOWHCKME dYacTH 00 UWMEIIMXCA O HeM CcBeAeHusXx. M3 cmbicia
AHATU3UPYEMOM CTAaTbU CJIEAYET, YTO COBEPIICHHUE BBIICYKA3aHHBIX JIEHCTBUMU

SIBJISIETCS 00513aTCIbHBIM AJIs1 CyAbH B KaXKJIOM CJIy4dac.

1
Kynemosa A.FO. Ocobennoctn Bo30yXA€HUS M MOJATOTOBKH K CyJeOHOMY pa30oMpaTeibCTBY
el O TMpU3HAHMM TpaxkgaH Oe3BecTHO otcyTrcrBytomumMu //  BectHuk  Tsepckoro

rocynapctBeHHoro yausepcurera. Cepus: IIpaso. 2014. Ne 25. C.158.
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CTOUT OTMETUTH, UYTO B CyZICOHOM 3aceaHuu HE MPOCTO YCTAHABIMBACTCS
(baKT OTCYTCTBUS TPaKTaHWHA M CBEICHUN O HEM Ha MPOTSHKECHUHU OMPEICTICHHOTO
BPEMEHHU, HO U M3YYAIOTCS IPUYUHBI, KOTOPHIMU MOKET OBbITh BBI3BAHO MOJ00HOE
OTCYTCTBHE. DTO 0OYCJIOBIIEHO TEM, YTO HEPEAKO BO3HUKAIOT CIydYau, KOTJa JIMLO
HaMEpPEHHO MBITAETCS YyTAaUTh CBOE PEAJIbHOE MECTOHAXOMXIEHUE WA CKPBITHCA B
CBSI3U C HAJIMYUEM K TOMY JIMYHBIX PUYHH.

I'maBa 3 BBIMYCKHOW pabOTHl MOCBAIIECHA TOCIEACTBUSAM TMPU3HAHUS
rpakJaHuHa 0€3BECTHO OTCYTCTBYIOIIUM U OOBSIBJICHHUS YMEPIIUM, MOYTH BCE U3
KOTOPBIX  HAampaBJICHbl HA MPEKPAllEeHHE HWMYIIECTBEHHBIX H  JIMYHBIX
HEUMYIIECTBEHHBIX MPAB OTCYTCTBYIOUIHUX.

B cootBercTBHM co cT. 43 'K PO umymiecTBo 6€3BECTHO OTCYTCTBYIOIIETO
IepenacTcs Ha OCHOBAHNH PELICHHUs CyJla JIUILY, KOTOPOE ONPENEIAETCS OPraHOM
OIIEKHU U IIONEUYUTENBCTBA U JEUCTBYET B JAJbHEUIIEM HA OCHOBAHUM JOTOBOpPA O
JIOBEPUTEIBHOM YIIPABJICHUHU, 3aKIHOYaEMOro ¢ 3TUM opraHoM. Ilpu sTom
repeade MOJUICKUT JIMIIb TO UMYIIECTBO, KOTOPOE HYKAAETCS B IOCTOSTHHOM
YIPaBJICHUH.

B 4. 2 c1. 43 'K PO conep:KuTCsi yTOYHEHHE O TOM, YTO OPTaHOM OIIEKU U
MIOIIEYUTENBCTBA BO3MOXKHO HAa3HAUYCHUE YIPABJSIOLIETO 0 MCTEYEHHS rofa co
JIHSL TIOJY4YEHUs CBEACHUN O MecTe MpeObIBaHUS IMPOMABIIET0 T'pakKJaHWHA, 0e3
BBIHECEHHSI PEUICHHUS CYAOM, YTO TO3BOJISIET MPEIOTBPATUTh HACTYILJICHHUE
MHOKE€CTBA HETaTUBHBIX IMOCIEACTBHI, CBA3aHHBIX C UMYILECTBEHHBIMU IpaBaMu
M MHTEpECAMHU HE TOJILKO IMPOMABIIErO JWIA, HO M HMHBIX 3aUHTEPECOBAHHBIX
rpaxkaad. OJHAKO B 3aKOHE OTCYTCTBYET YKAa3aHME Ha BO3MOXKHBIE CIy4dau
MIPUMEHEHUS JAaHHOW HOPMBI, UTO 3aTPYAHSET UX PEATU3ALMIO.

[TomuMO 3TOrO, B COOTBETCTBUU C JCUCTBYIOIIUM 3aKOHOJATEILCTBOM, B
ciyyae MIPU3HAHUS rpak JaHWHA 0e3BeCTHO OTCYTCTBYIOLIUM y

HCTpYI[OCHOCO6HBIX YJICHOB CCMbH, COCTOAIMNX Ha Cro MKIUWBCHUHU, I10 CIIYyHArO



NOTEpU KOPMUJIbLIA BO3SHUKAET MPABO HA CTPaxXOBYIO MEHCHIO coryiacHo 4.1 c¢r.10
denepanbHOro 3akoHa «O CTPAXOBBIX MEHCHAX) .

BO3MOXXHBIM CTaHOBHUTCS NPEKPAIICHUE JIMYHBIX HEUMYIIECTBEHHBIX
NPABOOTHOIICHHW, a HMMEHHO pacTOpXKEeHHe Opaka IO 3asBICHUIO CyNpyra
IPOIABIIET0 B YIPOLIEHHOM MOPSAKE B OpraHax 3allCH aKTOB TIPakKIaHCKOTro
COCTOSIHMSI HE 3aBUCHMO OT HAJIMYMs OOIIMX HECOBEPUICHHOJNETHUX AeTer (cT.19
CK P®, u.1 c1.34 ©3 «O0 akTax rpakJaHCKOTO COCTOSIHUS ).

CambIM, NIOKaITyH, 3HAUUMBIM ITOCJIEICTBUEM, BO3MOKHOCTb HACTYIUICHHUS
KOTOpPOTO0 MPEAYyCMOTPEHA 3aKOHOM, SBISIETCS TO, 4YTO JETH OE€3BECTHO
OTCYTCTBYIOLIErO TpakJIaHWUHA MOTYT OBITh YCHIHOBJIEHBI O€3 MOJy4YEeHHs] Ha TO
cornmacust nocnensero (cr.130 CK P®). K coxaneHuto, Ha JaHHBIH MOMEHT,
OCTAaeTCS HE YPEryJMpOBaHHOM CHUTyallus, KOTJa IOCJE TaKO€ YCHIHOBJICHHS
(ynouepeHusi) IponaBIIUui POJUTEND SIBUJICS.

B omimnume or wuHCTHTyTa OE€3BECTHOIO OTCYTCTBHS, COAEpIKAILEro
CHEUaIbHYI0 HOPMY C YKAa3aHMEM Ha HACTYIUICHHE OIPEAEJICHHBIX IMPAaBOBBIX
NOCJEACTBUM, WHCTUTYT OOBSABICHUS TpaXJaHWHA YMEPLIUM HE pacKpbIBAaeT
JnaHHbld Bompoc. OnHAaKO B CHJIy €ro crnenuuku mnojapasymeBaeTcsi, 4YTO
IOPUIUYECKUE TIOCIEACTBUS OOBSABICHUS TPAXKJAHUHA YMEPIIUM SBIISIIOTCS TEMHU
e, 4TO U B CIIyyae HACTYIMJIEHUs (PaKTUYECKON CMEpPTH, TO €CTh BBIPAXKAIOTCS B
MPEKpaIeHUH WK NepeXo/ie K HacIeIHUKAM BCEX MPaB U 00sS3aHHOCTEN, KOTOPbIE
IPUHAJIEKAIN YKa3aHHOMY JIMIYy paHee.

B cootBeTcTBUM ¢ ceMEHHBIM 3aKOHOJATEIbCTBOM OOBSBICHUE YMEPIIUM
OJIHOTO M3 CYNPYIOB SIBJIIETCS OCHOBAHHUEM JJII aBTOMATHYECKOTO MpEeKpalieHus
Opaka.

Cornacno ctr.51 ®enepanbHoro 3akoHa «0O BOMHCKOW OO0S3aHHOCTH U
BOGHHOH CITyk0e»° BOGHHOCITYKAIIHii, OOBSIBICHHBIA B YCTAHOBICHHOM 3aKOHOM

MopsAAKES YMCPIINUM, UCKITIOYACTCS U3 CIIMCKOB JIMYHOI'O COCTaBa BOMHCKOM 4acTu

'O crpaxoBbix meHcmsix: PenepanbHblii 3akoH oT 28 nekabps 2013 Ned400-®3 (pexm. or
29.12.2015) // C3 P®. 2013. Ne52 (gacts 1). CT.6965.
20 BOMHCKO}1 0GS3aHHOCTH U BOCHHOI cyxo6e: DenepanbHblil 3akoH OT 28 MapTa 1998 Ne5S3-03
(pen. ot 15.02.2016) // C3 P®. 1998. Nel3. Cr.1475.
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MocJe JIHA BCTYIUICHHS] B 3aKOHHYIO CHJIy COOTBETCTBYIOIIEro peiieHus cyna. C
ATOTO MOMEHTa, TakXKe, MPEeKpallaloTcs MaTepuaibHble W HWHBIC BHJbI
oOecrieyeHusi, KOTOPbI€ BHIIJIAYMBAINUCH (BBIAABAIKNCH) CyNpyram WU JAPYyTUM
Y/IeHaM CeMBH BOSHHOCTYKAIIIETO, IPOIKHBAIOIIMM COBMECTHO C HHM .

SIBka TpaxgaHWHA, TPHU3HAHHOTO OE3BECTHO OTCYTCTBYIOIIUM  HJTU
OOBSBIICHHOTO YMEpIIUM, BJIEUYET OTMEHY CYJIOM paHee MPHUHSATOrO pEHICHHUS.
Kpome Toro, ocHoBaHHEM TaKOW OTMEHBI OYJET SBIATHCS TAKKe M OOHAPYKECHUE
€ero MecToHaxoxJeHus. HoBoe pelieHue cyaa SBISETCS OCHOBaHHEM JIs
aHHYJMPOBAHUS 3aMKMCH O CMEPTH B KHHUI€ TOCYAapCTBEHHOW PErvuCcTpallid aKTOB
rpakIaHCKOT'O COCTOSIHUS U JJOTOBOPA JOBEPUTEIHHOTO YIIPABICHUS.

[Tomumo »srtoro, cormacHo cr.46 ['K PO rpaxnanuH, OOBSBICHHBIM
YMEPILIUM, MOXET TpeOoBaTh OT JIOOOro JHIla BO3BpaTa COXPAaHUBILErOCS B
HaType HMMYILECTBAa, KOTOpoe O€3BO3ME3IHO MEpeluio K 3TOMY JIMIY IOCHe
o0BsiBIIeHUA ero ymepimuM. OJHAKO U3 JaHHOW HOPMBI CYIIECTBYET HUCKIIOUEHUE.
Tak, uctpedoBaTh OT JOOPOCOBECTHOTO MTPUOOpETATENIS ICHET U IIEHHBIX Oymar Ha

MPEABSABUTENS] HEBO3MOXKHO B cuity 4.3 ¢1.302 I'K PO.

o cTaTyce BOCHHOcHyxkamux: DenepanbHbiii 3akoH oT 27 Mas 1998 Ne76-D3 (pex. ot
15.02.2016) // C3 P®. 1998. Ne22. C1.2331.
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3akiarouyenue. MHCTUTYTBI  OpU3HAHUS  TpaXkJaHWHAa  OE3BECTHO
OTCYTCTBYIOLIUM U OOBSBICHMS TpakJaHUHA YMEPIIUM HUMEIOT cHerupuuecKue
OCOOEHHOCTH, BBIACNIAIOIINE WX U3 OCTAIBHONM MAacChl T'pakJaHCKO-TPAaBOBBIX
UHCTUTYTOB. [Ipu 3TOM OHHM CIOCOOHBI OKa3bIBATh MPSMOE BIMSHUE U HA JAPYTUE
oTpaciii IpaBa, IOCKOJbKY MOTYT HCKJIIOYUTh M3 OOHIel Macchl CyObeKTa
KOHCTUTYIIUOHHOT'O, aIMUHUCTPATUBHOI' 0, HAJIOTOBOI'O MTpaBa M T.I.

Hayunsie uccnemoBanuss B 00JIACTH OIpeNeTCHHUs MPaBOBOM MPUPOIBI
UHCTUTYTOB INPU3HAHUS TPakJaHWHA O€3BECTHO OTCYTCTBYIOUIUM M OOBSBICHUS
rpaXIaHWHA YMEPIIUM HOCST AUCKYCCHOHHBIN XapakTep.

B OGakamaBpckoii paboTe ObUIM PacCMOTPEHBI Kak OOIETeOpETHYECKHE
MOJIOKEHUS TPU3HAHUA IPakIaHUHA 0€3BECTHO OTCYTCTBYIOUIUM WU OOBABICHHUS
yMepIINM, TaK W BO3HUKAIOIIAE TNPAKTHUYECKHE MPOOJIEMBbI;  HM3y4YEHBI
npoleccyajgbHble OCOOEHHOCTH M MOPSAJIOK OOBSBIECHUS TpakJaHMHaA 0e3 BEeCTH
NPOMABIIMM WM YMEPIIMM, a TaKXe IOCIEICTBHS Takoro oObsaBieHus. Ha
OCHOBAaHUM IPOBEJECHHOIO HCCIEAOBAHUS MPEACTABISAETCS BO3MOXHBIM ClIEJIaTh
PSi/1 KJTFOUEBBIX BBIBOJIOB.

Tak, mpaBOCOCOOHOCTh TpaXkJAaHWHA, SIBJIASICH IMPABOBOM KaTeropuew,
HEpa3pbIBHO CBSI3aHA C €ro XU3HbIO. E€ BOSHMKHOBEHHE CBSI3aHHO C MOMEHTOM
POXKIEHUs, a MpeKpalieHue — ¢ MOMEHTOM (akTuyeckoil cmeptu. Ilpu sTOM
IOpUAMYECKHE TPOOJIEMBbI W TMPOTHBOPEUHUS, MPUCYIINE HMHCTUTYTaM MpPHU3HAHUS
rpaxaaHrHa 6€3BeCTHO OTCYTCTBYIOIIMM U OOBSIBICHHUS €0 YMEPUINM, HE BIUSIOT
Ha IPaBOCMOCOOHOCTh (DAKTUYECKHU KUBOTO JIMIIA.

[Ipu n3ydeHun nMpaBOBBIX OCHOBAHUM, HAIMYUE KOTOPBIX HEOOXOIUMO ISt
NpU3HAaHUA JUa 0€3BECTHO OTCYTCTBYIOIIMM WM OOBSABICHUS YMEPIIUM, OBLIO
BBISIBJICHO CJIEYyIOIIee: 3aKOHOAaTelIeM B HOpMax IpaBa 3aKperuieHbl Kak o0Iue,
TaKk W CHElHaJIbHbIE MMPAaBOBbIE OCHOBAHUS TaKOTO MPU3HAHUSA WIH OOBSBICHUS;
CyllaMU K€, B CUJIy CNEeUM(PUKA JAHHON KaTEropuu TPaKJAHCKHUX JeJ, TOMUMO
OCHOBaHUi, MPEAYCMOTPEHHBIX 3aKOHOM, HCCIEAYIOTCS U WHbIE, 3HAUUMBbIE IS

yCTaHaBIMBAEMOTO (paKTa, 0OCTOSATEIHCTBA.
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HccnenoBanneM  NpaBOBBIX — MOCIEACTBUM  NPU3HAHUSA  TPaKJaHWHA
0€3BECTHO OTCYTCTBYIOIIMM YCTaHOBJIEHO, YTO MOYTH BCE OHM HaIlpaBJCHbI Ha
IPEKpaIICHUE €r0 HMMYIIECTBEHHBIX M JIMYHBIX HEMMYIIECTBEHHbIX IpaB. OHHU
JIOCTaTOYHO Pa3HOOOpa3Hbl U BJIEKYT 3a COOON M3MEHEHHE MPAaBOBOIO CTaTyca He
TOJBKO IMPOMABLIEr0, HO U MHBIX 3aMHTEPECOBAHHBIX JIUI. 3a4aCTyl0 OHU HOCAT
HEOOpaTUMbII MW HETaTUBHBIM XapakTep, U B XOJ€ HUX HU3YUYCHHUS BBISBICHO
MHOECTBO 3aKOHOJATEIbHO HE YPETYIHNPOBAHHBIX MOMEHTOB.

[Tpunste cyaoM perieHus 00 0ObSABICHIH TpaXkIaHWHA YMEPIIUM BJeUeT
3a co0Oi HACTYIUIGHHE TeX K€ IOPUAMYECKUX TMOCIEIACTBUM, YTO U B Clydae
HACTYIUIEHHs (PaKTUYECKON CMEpPTH, KOTOPBIE BBIPAXKAIOTCA B MPEKPALICHUH WIN
nepexoAe K HacjleIHMKaM BCEX MpaB U OO0S3aHHOCTEH, MPUHAIEKABIIMX
YKa3aHHOMY paHee JiMLy. B CBs3M C BBIHECEHHEM TAaKOI'O pPELICHUs JULO,
OOBSBICHHOE YMEPIIUM, MOKET IIOHECTH 3HAUUTEIbHBIE KAK UMYIIIECTBEHHbIE, TAK
Y JMYHBIE MOTEpU. B ciydae SIBKM 3allUTa €r0 MMYIIECTBEHHBIX IIPaB MOXKET
OCYILECTBJIATHCA TOJIBKO IIyTEM ITOJAaYl BUHIUKALIMOHHOI'O UCKA.

Hecmotps Ha nmeromumecss HEAOCTATKHU, MIEPEUYNCICHHBIE BBIIIE HHCTUTYTHI
OpU3HAHMS TpakJaHMHA O€3BECTHO OTCYTCTBYIOIIMM U OOBSBICHUS YMEPILUM,
CO3/1aHbl TOCYAapCTBOM MMEHHO B II€JIIX OOECHeueHus 3alUThl IPaB KaKk caMoro
MPOMABIIEro JUIA, TAK W JIML, MpaBa KOTOPHIX TaKUM OTCYTCTBHEM MOTYT OBITh
CYILLIECTBEHHO HAPYILIECHBI.

[ToaBoas UTOr M3y4EeHHs] UHCTUTYTOB MPU3HAHMS TpakJaHWHA OE3BECTHO
OTCYTCTBYIOLUIUM W OOBSABICHHS IPAXJTAHUHA YMEPIIUM, MOKHO TOBOPUThH O TOM,
YTO CYHIECTBYIOIIME HOPMBI IpaBa TPeOYIOT TIIATENbHON JOpabOTKH, YTO
OOyCJIOBIEGHO ~ OTCYTCTBHEM  Ha  MNPOTSHKEHUM  JUIMTEIBHOTO  BPEMEHH

COBCPIICHCTBOBAHUA MOJI0KCHU I paccMaTpuBaCMbIX HHCTUTYTOB.
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