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BBenenue

AKTYaJIbHOCTh TeMbl O0YCJIOBJIEHA H3MEHEHUEM 3aKOHOJATENIbCTBA U
JUHAMUKOW TIPABONPUMEHUTENBHOMN MPAKTUKH, TpaHChOpMaIKi 0011IeCTBEHHOTO
CO3HAHUS U NTPABOBOU MJIEOJIOTUH, B CBSA3H C 3TUM, IPOUCXOAUT IIEPEOCMBICIICHNE
3HAQUEHUS TMPUHLWINA TyMaHW3Ma, HW3MEHEHHE €ro conaepxanue. [laHHbIe
MIPOIIECCHI HYKJTAIOTCS B OCMBICIEHUH U TEOPETUYECKOM ONKMCAHUU.

BaXHOCTBh M aKTyalabHOCTb BBIOPAaHHOM TEMBbI MOJATBEPKIACTCS U TEM, YTO
NPUHLWAN TyYMaHU3Ma SIBISIETCS  IOJHOLEHHBIM  IPABOBBIM  CPEIACTBOM,
UCIIONIb3yeMOe JJIsi BO3JCHCTBUS Ha OOIIECTBEHHBIE OTHOLIEHUS. ['ymMaHU3M
UMEET OIPOMHOE 3HAYE€HHE MpHU OOHAPYKEHHH NPOOEIOB B IMpaBe, MOCKOJIbKY
oOIIENTPaBOBBIE UCH BBHICTYMHAIOT B POJIM HEMOCPEICTBEHHOTO UCTOYHUKA TPaBa,
Ha KOTOPBIM MOKHO CCBIJIAThCS.

OO0bekTOM WUCCIENOBaHUS JaHHOW JUIUIOMHOM paboThl  SIBISIOTCA
OOIIIECTBEHHbIE  OTHOIICHMS,  BBICTYIMAIOIIME  OCHOBOM  (opMUpOBaHUS
00I11eTpaBOBOr0O MPUHIMIIA TYMaHU3MA.

IIpeaMeTroM BBICTYIAIOT OOMICNPABOBOM MPUHIMII TyMaHH3Ma  Kak
SBJICHHSI, OKAa3bIBaIOUIME CHEUU(UYECKOe PEryJIupyronee BO3JIECHCTBUHE Ha
OOIIECTBEHHbIE OTHOLIEHUS U HETIOCPEACTBEHHO NIPABOBYIO cdepy.

HeasaMu  uccieqoBaHUs  SIBISIOTCS  M3YYEHUE  TEOPETHUECKUX U
MPAKTUYECKUX MPOOJIeM, CBA3AHHBIX C MPUHIMIIOM TyYMaHW3Ma M pa3paboTka
MPEVIOKEHUN 10 COBEPIIEHCTBOBAHUIO 3aKOHOAATEIBCTBA B COOTBETCTBUU C
JTAHHBIM MIPUHIIUIIOM.

Jnss  JOCTWMKEHMsT TIOCTABJICHHOW IIENM NPEAINOiaracTcs pelieHue
CJIEIYIOIIMX 3a]a4:

1. OTPEeNIUTh MECTO MPUHIIUIIA TyMaHW3Ma B O0IIeH cuCcTeMe MPUHIIUIIOB U
GbyHKIIMIA TTpaBa;

2. PacCKpbITh COJIEp’KaHME MEXaHM3Ma pealM3allii MPUHLNIA TyMaHU3Ma B
YTOJIOBHO — MPaBOBO#i cdhepe;

3. PACKpbITh COJIEp’KaHME MEXaHHM3Ma pealH3allid MPUHLHIA T'yMaHU3Ma B

IPaKJIaHCKO — MPaBOBOM cdepe;



4, YCTAaHOBUTH OCHOBHBIC MPOOJEMBbI peanu3arii MPHUHIMIA TyMaHU3Ma B
TuX chepax;

S. BHECTH TMPEJIOKEHUS IO COBEPUICHCTBOBAHUIO 3aKOHOJATEIbCTBA U
MMPAKTUYECKOM JEATEIIbHOCTH MPABOOXPAHUTEIIBHBIX OPTraHOB, OTBEYAIOIIUM
MPUHLHAIIAM TYMaHHU3Ma.

OcHOBOIl HccleIoBaHUsl SIBISIOTCS OOIIEHAYYHBIE METOMbI: JIOTHYECKHUH,
UCTOPUYECKHM, aHanuThuueckuii. KpoMe TOro, ObLIM HCIOIB30BaHbl HAYYHbBIC
METOJbl KOMIIJIEKCHOTO CUCTEMHOTO U3YUYEHUS SIBJIEHUN U MPOLECCOB.

B pabGore ObUT UCHONB30BAaH SMIMPUYCCKUA MaTEpHAI: MaTepPHaIbI
CcyneOHOM MpaKTUKH, opuimaibHbie JaHHbIe DeaepabHON CITyKObl HCTIOJHEHUS
HaKa3aHWil, MaTepuaibl U3 JOKJIaJa YTOJIHOMOYEHHOIO IO MpaBaM YEJIOBEKA B
P® u np.

Crenenp Hay4yHOW pa3paboTaHHOCTH TeMbl. lloHsATHE U comepx aHue
OpUHIIMIIA TyMaHW3Ma Ha OOIIEeTeOpPeTUUYEeCKOM YpOBHE ObUIa MPEIMETOM
uccienoBanusi B paborax takux ydeHbix kak C.C. AnekceeB, A.B. Pasun, B.B.
MansneB, A.M. Bacunses, H.H. Borienko, P.JI. IBaHoOB.

N3ydennio npuHOUIIOB mpasa nocBsauieHsl Tpyasl M.U. baituna, H.B.
BacunbeBa, A.®. Boponona, 1.K. Ocynosa, O.A. Ky3nenona, A.H. Kiumosa,
E.I'. Komucaposa, C.B. CTpbIruHoii.

Conepxanuecs B paboTax, yKa3aHHBIX aBTOPOB BBIBOJIBI M PEKOMEHAAIUN
HE MOTYT OBITh HE YUYTEHBI B pabOTax MO CXOAHOM MpOOJIeMAaTHKE, B TOM YUCIIE U
B HacTosied JUIUIOMHOW pabore. BaxHOCTh BHECEHHMS SCHOCTH B
TEOpETUYECKHE pa3pabOTKU  OOIENpPaBOBOrO MPUHIMIA TyMaHU3Ma W
HEOOXOIMMOCTh HCCIIEI0OBAaTh OCOOEHHOCTH peaM3allii JAaHHOTO TMPUHIINIIA,
B3aUMOJICUCTBUSL C HHBIMH  TPABOBBIMH  SIBJICHUSAMH  MPEIONPEACISIOT
aKTyaJIbHOCTb U BBIOOP TEMBI HACTOSIIETO UCCIICTOBAHMS.

Teopernyeckas 3HAYUMOCTH AUTUIOMHOM PaOOTBI COCTOUT B TOM, YTO B HEM
MPEANPUHSTA MOMbBITKA KOMIUIEKCHOT'O MCCJIEIOBaHUS OOIIETPAaBOBOIO MPHUHITUIIA

rymMmaHn3mMa 1 COBPEMCHHOI'O COCTOAHNA HAYHYHBIX HCCHCHOB&HHﬁ, ITOCBAIIICHHBIX



aKTyaJbHBIM BOIIPOCAM ONPEIEICHUS €ro CYIIHOCTH, HAa3HAuY€HUs U MecTa B
CTPYKTYpE MPUHIUIIOB MpaBa.

[IpakTryeckass 3HAUMMOCTh HACTOSILIETO MCCIEAOBAHUS 3aKIIOYaeTCs B
pa3paboTKe KOHKPETHBIX MPEJIOKEHHUHN IO COBEPIICHCTBOBAHUIO JEHCTBYIOIIETO
3aKOHO/IaTEJIbCTBA.

HopmartuBhyto 06a3y naHHOro uccienoBaHust coctaBwin: KoHcTuTyuus
Poccuiickonn ~ @enepanuu, @denepanbHble  KOHCTUTYIMOHHBIE  3aKOHBI,
®enepasibHble 3aKOHbI, MEKIYHAPOIHBIE TPABOBHIE AKTHI.

Crtpykrypa paboTsl OblIa ompeneieHa ee coaepkanueM. OHa COCTOUT U3

BBCACHMA, ABYX I'JIaB, 3aKJIIOYCHHA U CIIMCKAa HCTOYHUKOB.



OcHOBHOe coepxxkanne padoThl

I'naBa nmepBasi BbIIYCKHOW pabOThl MOCBSIIEHA HUCCIIETOBAHUIO
IPUHIUIOB IIpaBa, WX IPU3HAKAM, 3HAYECHWI0 W COJCPKAHMIO, a TaKXKe
byHKIUSM TpaBa.

IIpyHiunel mpaBa — 3TO  OCHOBONOJIAraloOlME HMAECH  INPAaBOBOM
NEHCTBUTENBHOCTH, OCHOBAaHHBIE Ha OOBEKTHUBHBIX 3aKOHOMEPHOCTSIX Pa3BUTHUSA
MaTepUaIbHOTO MHPA, JIETAIbHO 3aKPEIJICHHBIE W O(UIIMATBHO MTPU3HABAEMbBIC
B OIPEJIECICHHON PaBOBOM CUCTEME.

[TpuHIMIIBI MOXXHO paccMaTpuBaTh B KayecTBE CBOEOOpa3HON Hecylen
KOHCTPYKIIMH, HA OCHOBE KOTOPOM CO3/IaI0TCSA U PEATU3YIOTCS HE TOJIBKO HOPMBI,
MHCTUTYTBI UJIM OTPACIIU, HO U BCA cucTeMa npasa. OHM Clly’KaT cBO€oOpa3HbIMU
OpUEHTUpaMU [JIsl NMPABOTBOPUECKOW (OKa3bIBAlOT OTPOMHOE BIIMSIHUE Ha BECh
IPOLECC MOArOTOBKU U U3JJaHUsI HOPMATUBHBIX aKTOB), IPABOINPUMEHUTEIBHON U
IPABOOXPAHUTENBHON JeATeNbHOCTH. OT CTENEHM WX COONIONEHHUS B MPSMOU
3aBUCUMOCTH  HAxXOJUTCA  YPOBEHb  CIAQXEHHOCTH, CTaOWJIBHOCTH U
3¢ (HEeKTUBHOCTH MPABOBOM CUCTEMBI.

Py ydeHbIX moJiaratroT, 4TO IMpPaBOBBIE NMPUHLMUIIBI HEMPEMEHHO JOJIKHBI
N0JIy4aTh HOPMATHBHOE 3aKPEIJIEHUE, B CBOIO OUEPE/b APYTHUE YUEHBIE CUUTAIOT,
YTO TPaBOBbIE MPUHLUIBI HE 00fA3aTeNbHO  JIOJDKHBI  OBITH  MPSIMO
c(OpMyIMpPOBaHbl B HOPMATHMBHBIX IPABOBBIX aKTaX, HO MOTYT BBITEKATh W3
COBOKYIHOCTH IOPUIMYECKHX HOPM M 3aKOHOJATENbCTBA B LeaoM. Kak Mbl
BUJIUM, CYILECTBYIOT MPOTHUBOMOJOXKHBIE B3TJISbl HA BBIPAXKEHUE MPUHIIUIIOB
npaBa JuMOO B BHUJE HE MHCAHOrO MpaBa, JUOO B BHUAE HOPMATUBHO
3aKpeIIeHHbIX NPUHIUIOB. OHAKO B JEHCTBUTENBHOCTH CYIIECTBYIOT 00a 3THX
BU/JIA, IO3TOMY HET CMBICJIA UX MTPOTHUBOIOCTABIISATH B TEOPUHU.

B pabote npezacraBiieHbl pa3inyuHble Kiaccu(UKaIUK IPUHIIMIIOB TIpaBa.

[IpaBoBble TPUHLUIBI [0 cepe PacIpPOCTPaHEHUS MOAPA3ICIAIOTCS Ha
oOlLIenpaBoBbI€, OTPACIEBbIE, MEXOTPACIIEBbIE.

MexoTpacieBble TPUHIUIBI — HICXOAHBIE Hayaja, KOTOPbIE MOAYEPKUBAIOT

06H_IHOCTB u CHC]_II/I(l)I/IKy HCCKOJIBKMX CMCKHBIX HJIHM OJHOPOJHBIX 0Tpacneﬁ
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npaBa. Hampumep, oOmMM NPUHUMIIOM Jisi  YTOJOBHO-MPOIECCYATbHOTO H
rPakIaHCKO-TIPOLIECCYAIbHOTO ~ MpaBa  SBJISIIOTCS  MPUHLUUN  TJIACHOCTH
CYJIONIPOM3BOJICTBA M  MPUHIUII  COCTSI3aTEIBHOCTH TMPU  OTIPABICHUU
MPaBOCYUSI.

OtpaciieBble TPUHIMIBI — 3TO PYKOBOASININE, HCXOJHBIC MOJIOKEHUS,
XapaKTepu3ymollre Hanbosee CylecTBeHHbIe YePThl KOHKPETHON OTpAaciiv MpaBa.
Hampumep, oTpaciieBbIM NPUHIIMIIOM B YTOJIOBHOM TMpaBe OyAeT NPUHIUI
WHIMBUyalIA3allui HaKa3aHUsl.

OOmienpaBoBbIE ~ MPUHIMUIBI  —  3TO  HWCXOOHBIE  TOJIOKCHUS,
XapaKkTepU3ymoIlue MPaBO KaK PETyIsTOP BCEX OOIIECTBEHHBIX OTHOIICHUIN B
roCyapcTBe M coJiep KaTcsl BO Bcex oTpacisax npasa. K uuciy oOmienpaBoBbIX
MPUHIUIOB paBa MOXKHO OTHECTU: MPUHIUIT COLMAIbHOW CBOOOJIbI, MPUHITUIL
COIIMAJILHOM CIPaBENJIMBOCTH, IPUHIMUII IEMOKpPATHU3Ma, MPUHIIMI T'yMaHU3Ma U
Ap.

ITon ¢yHkuueit mnpaBa MNOHUMAETCS OMNPEACISIEMOE  COLMAIBHBIM
HAa3HAUCHUEM HAMpaBJICHHE TMPABOBOTO BO3JCUCTBUS Ha OOIECTBEHHbBIC
oTHomIeHUS. DYHKIIMU UTPAIOT OYEHb BAXKHYIO POJIb U CIIOCOOCTBYIOT MO3HAHUIO
CYITHOCTH TpaBa W ero npuHiumnoB. Jlrobas kinaccuduxanus (QyHKIUN npaBa
HOCUT B ONPENCICHHOW CTENEHU YCIOBHBIA XapakTep, TaK KakK B
JEUCTBUTEILHOCTH BCe (YHKIIMU B3aMMOCBSI3aHBI M B3aUMOJICUCTBYIOT MEXITY
COOOI.

B ¢dyHKIUAX BRIpakarOTCd HEKOTOPBIE CAMOCTOSITENIbHBIE PU3HAKH TTpaBa.
Heo6xo1uMo OTMETUTH MPU3HAKHU, KOTOPBIE XapaKTepU3yIOT PYHKIIUK TTpaBa Kak
HaIlpaBJICHUS] MPABOBOTO BO3AeWCTBUsA: 1) DyHKUMS IpaBa BBITEKAET U3 €ro
CYIIIHOCTH W OMpENeNsseTcsl Ha3HAaueHHEeM TMpaBa B oOmiectBe. 2) DyHKIUSA
BBIpaKaeT Hanbojee CyIMEeCTBEHHbIC YEpPThI NpaBa W HAMpaBlieHA HA PEIICHUE
KOHKPETHBIX 33J]a4, CTOSIIIMX Mpel MPaBOM Ha JAHHOM dTale €€ pa3BUTHUS. 3)
DyHKIMS TTpaBa — 3TO BO3CHCTBHE HA OOIIECTBEHHBIC OTHOIIIEHUS, TOTPEOHOCTH
B OCYIIIECTBJICHMH KOTOPOTO TTOPOKIAIOT HEOOXOAMMOCTh CYIIECTBOBAHUS MpPaBa

Kak conuanbHoro siBiaeHus. 4) IlocTOSHCTBO Kak HEOOXOIUMBIN MPHU3HAK
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GyHKIIMA ~ XapaKTepU3yeT HEMPEepPhIBHOCTh, JIUTEIBHOCTh JIEUCTBHUS ITOU
byHKIUH.

B mnactosimee Bpemsi OOLICTIPUHSATHIM CTaNo JejeHue (YyHKIUA Ha
oOIeconuaibHbIe (CONUANbHBIE) U MPABOBLIE (CIeNHATBbHO-opuandeckue). [Ipu
3TOM K T[EpBOM TIpynme OTHOCAT JKOHOMHUYECKYIO, IOJHMTHYECKYIO,
BOCIIUTATEIBHYIO M JApyrue (yHKIUU, KOTOPbIE UJIEHTUYHBI COOTBETCTBYIOLIUM
GYHKIHUSIM TOCyIapcTBa, a KO BTOPOH TPYNIE OTHOCAT CTaTUCTUYECKYIO,
PEryJsTUBHYIO, OXPAHUTEIBHYIO (PYHKIMIO, KOTOpbIE, KaK MPHUHSITO CUYUTATh,
BBIPKAIOT CHCMUKY TIpaBa KaK peryIsaTopa 0OMIECTBEHHBIX OTHOIIICHUH.

I'naBa BTOpasi MOCBsIIECHA ONPEIECICHUI0 MECTa MPUHIIMIA T'yMaHHU3Ma B
oOIel cUcTeMe MPUHIIMIIOB, PACKPBITHIO COJAEPNKAHUS MEXaHWU3Ma pealn3aluu
NPUHIUANA TyMaHuW3Ma B YTOJOBHO — MPaBOBOM cdepe U B TPaXKIAHCKO —
npaBoBoil cdepe, a TakKe YCTAHOBICHHUIO OCHOBHBIX MPOOJIEM peaTu3aiuu
MIPUHITMIIA TYMaHHU3Ma B 3THX cepax.

[IpyHIMn TymMaHu3Ma - 3TO IOPUJMYECKOE NPU3HAHUE W 3aKPEIUICHUE
BBICIICH IIEHHOCTH YEJIOBEUYECKOM KU3HU. B mnpuHIMNE rymaHu3Ma Kak
BBIDQKEHUU TyMaHU3Ma I[paBa 3aKJIIOUYEHO palMOHAJIbLHOE OTHOIIEHUE K
YEJIOBEKY.

JIaHHBIM TPUHIMII, HAWIEAIIWW BBIPAXXEHUE B OTpacisiX IIpasa,
BBITIOTHSIIOIINX OpPraHU3alMOHHYI0 (YHKIUIO0, TpeOyeT, BO-TIEPBBIX, CO3JaHUS
KOKJIOMY UEJOBEKY C VYYE€TOM €ro WHAMBUAYaIbHBIX OCOOCHHOCTEH U
OCOOCHHOCTEM €ro COIMaIbHOTO TMOJIOKEHUS HEOOXOAUMBIX YCIOBUHM st
CYILIECTBOBAHMS M, BO-BTOPBIX, CO3JaHUsI €My YCIIOBHI MJig camopeaiu3aluu B
OOIIECTBEHHOM KU3HHU.

B orpacnsix mpaBa, BBITOJHSIOMIUX OXPAHUTEIbHYIO (PYHKIHMIO, TTPUHIUIL
ryMaHW3Ma TaKKe€ COCTOWT W3 JBYX OCHOBHBIX TpEeOOBaHWI: OJHO U3 HUX —
oOecrieueHne 0€30MaCHOCTH TPaXKAaH OT MPECTYMHBIX MOCATATENIbCTB, a JPYToe —
HPKOHOMHOE NMPUMEHEHHUE K MPABOHAPYIIUTEIIO0 KapaTeIbHbIX CPEJICTB.

OcHoOBaHUSIMH I 3aKPEIUICHUS JAHHOTO MPHUHIUMIIA B POCCHICKOM

3aKOHOOATCIILCTBEC ITOCIYKHUIIN TAKKC MCKAYHAPOAHO-IIPABOBLIC AKThHI O IIpaBax
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YeJoBeKa, a MMeHHO Bceobmas nexmaparus npas yenoBeka (1948), EBponeiickast
KOHBEHIIHS O 3aluTe paB yesnoBeka u cBooos (1950), EBponeiickas conmansHas
xaptug (1961), MexyHapoJHBIM MaKT 0 TPaKIAHCKUX U MOJMTUYECKUX MpaBax
(1966) u np.

[IpuHiun ryMaHu3Ma COOTHOCHTCS C JpYrdMU  OOIIEnpaBOBBIMU
MPUHLNIAMU, B YACTHOCTHU C MPUHLMUIIOM CHPABEIIMBOCTU U 3aKOHHOCTH.
KaK TOT, TaK W JPYrod TPHUHITUIBI BCETJa BOIUIONIAIOT B cebe TpeOoBaHMS
OOIIEro KpUTEepUsi HPABCTBEHHOCTH — TPeOOBAaHUS O COOTBETCTBUU IOBEICHUS
KaK JUYHBIM, TaK U OOILECTBEHHBIM MHTEpPECaM, a TaKKe MHTEpecaM pa3BUTHUS
oO11iecTBa MO MyTH Mporpecca. YKa3aHHbIC MPUHIIMIBI COOTHOCSTCSA KakK 4acTh U
nenoe. Hapyienue nro00ro mpuHIKMA, B TOM YKCIIE€ W TPHUHIMIA TYMaHU3Ma,
OJIHOBPEMEHHO BJICUET HAPYILICHUE U MIPUHIUIIA CIPABEIIMBOCTU. B TO e Bpems
OPUHIMI TyMaHW3Ma, KaKk U JIF0OOW Jpyrol MpaBOBOM MPUHIIMII, UMEET CBOIO
cnenuuky. OHa COCTOMT B TOM, YTO MPHUHIUI T'yMaHH3Ma KOHKPETU3UPYET
MPUHIINT CTIPABETMBOCTH. Konkperuzanuu mnoaBepraercsi, MOpexke
BCEr0, CYIIHOCTh IMPHUHIMINA CHOPaBEIJIUMBOCTU. ECIM CYIIHOCTBIO NPUHIMIIA
CIPaBEIJIMBOCTH  SIBJSIETCS €ro  CIIOCOOHOCTh  pa3peliarh  COILUAJIbHbBIC
MPOTUBOPEYHS, TO CYIIHOCTh NPUHIMIIA TyMaHHW3Ma IMPOSIBISETCS B €ro
CIIOCOOHOCTH HAMPABJIATH pa3pelieHue MPOTHBOPEUYUS HA TaKOW €ro pe3yJibTar,
KOTOpPbIA B MAaKCHMAaJbHOW CTENEHU COOTBETCTBYET MHTEpPECAM YEJIOBEUECKOU
JUYHOCTH. [IpyHoMn ~ Takke  TECHO B3aUMOCBS3aH C
MPUHIUIIOM 3aKOHHOCTH. B COBpPEMEHHBIX YCJIOBHUSX 3aKOHHOCTb BBICTYIAET
WHJMKATOPOM  OTHOILIEHHS  OOIIeCTBa K TMpaBy, pacKpbiBas  ypOBEHb
I'YMaHUCTUYECKOTO COJICPKaHUS TPABOBOM JE€HCTBUTEILHOCTH MO YIJIOM 3PEHUS
MPAKTUYECKOTO OCYIIECTBIEHUSI MpaBa. EAMHCTBO 3aKOHHOCTH U TyMaHHU3Ma
00yCJIOBJIEHO OCHOBHBIMH HPABCTBEHHBIMH HadasiamMu. OHU BBICTYIIAIOT B BUJIE
OJIHAX U3 OCHOBHBIX PYKOBOJSIIMX Ha4daJl OOMIECTBEHHBIX OTHOIIECHUMN, HAXOS
dbopmanuzaiuio B 3aKOHOIATENILCTBE B KaueCcTBE MpUHIMMNA npaBa. O0ecneunBas
peanu3alio HOPM IpaBa, MPUHIMUII 3aKOHHOCTU COJACHCTBYET pealu3aliu Ha

MPaKTUKE MPAaBOBOIO PETYIMPOBAHMS OOIIENIPABOBOTO MPUHLUIA F'yMaHU3Ma U
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JIPYTUX TPUHIMIOB. 3aKOHHOCTh W TyMaHW3M, OyAy4d UACATbHBIMU
IIEHHOCTSIMH, OXBATHIBAIOT BCIO C(hepy MPaBOTBOPUECTBA.

[IpuHiun rymanuszMa MoxeT (OpPMHPOBATH OOIIECTBEHHBIE OTHOIICHHS
nyteM: 1) mpenocTaBieHUs AOMOJHUTENBHBIX IpPaB TEM 4IeHaM OOIIECTBa,
KOTOPBIE HYKJAKOTCS B IMOMOILIHX JJII CBOEr0 JIMYHOCTHOTO CYIIECTBOBAHUS WIIU
camMopeanu3alii B  OOIIECTBEHHOW JKU3HU, 2) OCBOOOXIEHHUS HX OT
00s13aHHOCTEH, BO3JIOKEHHBIX Ha IPYTUX YJICHOB OOIIECTBA, U 3) YCTAaHOBJICHUS
3aMpeToB Ha COBEPILCHUE JETHUMN, HAHOCSIIMX yIIepO 4eT0BEYECKON JIMYHOCTH.

[IpyHMn rymaHu3ma B YIOJIOBHO-IIPaBOBOM  orTpacid. [IpumHnmn
TyMaHH3Ma yCTaHOBJIEH U copmynupoBal, B cT. 7 YK P®. OH yka3bIBaer, 4yTo
YTOJIOBHOE 3aKOHOJaTeNbcTBO P® obecneunBaer Oe3omacHOCTh yenoBeka (ul.);
HaKa3aHUE W HHbICE MEPhl YTrOJIOBHO-NPABOBOTO XapakTepa, MPUMEHSIEMOIro K
JUIly COBEPIIMBIIEMY MPECTYIUIEHUE, HE MOTYT MMETh LEIbI0 NPUYMHEHHE
(GU3NYECKUX CTpaJaHUuil WM YHHXKCHHE YEJIOBEYECKOTrO JOCTOMHCTBA (4.2.).

B yrosoBHOM mnpaBe NPUHIMII HAMNpaBisIET CBOE JCHCTBHE B JBYX
HalpaBJICHUsIX. B mepBoM ciydae, 3TOT NPHUHIUIT HAMpaBJI€H B OTHOILICHUU
3aKOHOMOCTYIITHBIX rpaxjaaH, JidilaM, KOTOPbIM MPUUYMHEH  yIIepo
MPECTYIUICHUEM. YTOJOBHBI 3aKOH TyMaHEH TOrJa, KOrJa OH BCELENo
obecrnieunBaeT Oe3omacHOCTh, uyenoBeka. B cratbe 52 Koucrurynum PO
rapaHTUPOBAHO TOTEPIEBIIUM OT MPECTYIUIEHUH JOCTYNl K MPaBOCYAUI0 U
KOMIIGHCAIIMI0  Bpena ©  ymepba. Takke  mocTpajaBiias  CTOPOHA
MIpaBOHAPYIICHUSI UMEET OOLMpHBIE TpaBa B cooTBeTCTBUU ¢ YIIK PD.

Btopoe HampaBiieHHE CBS3aHO C TyMaHHBIM OTHOIIEHHWEM K CaMUM
npectynHukaM. OTcrofa MOXKHO CAENaTh BBIBOJ O TOM, YTO B 3aKOHOJATEJIbHOM
GbopMyIUpOBKE  BBIPAKEHBI  JIBE CTOPOHBI TyMaHu3Ma: oOecredyeHue
0€30MacHOCTH YJICHOB OOIIecCTBAa OT TMPECTyINIeHHd U obecreueHrue IMpaB
YeJI0BEKa COBEPIIMBIIEMY PECTYIUICHUE JIUILY.

Taxke MaHHBIA TPUHIUII yKa3aH B TMEPEYHE MPHUHIMIIOB, Ha KOTOPBIX
OCHOBBIBAETCS YTOJIOBHO-UCIIOTHUTENbHOE 3aKOHOAATENbCTBO (cT. 8 YUK PD).

Kpome storo, YIIK P® 6e3 ykazaHus Ha NPUHIMUII T'YMaHU3Ma PAaCKpPBIBAET €ro
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comepkanue B CHOPMYITUPOBAHHBIX UM TMPUHIUIAX YBAKCHHUS YECTH U
noctonHCcTBa TUYHOCTH (cT. 9 YIIK P®), HenpukocHOBeHHOCTH JInuHOCTH (CT. 10
VIIK P®), oxpansl paB ¥ cBo00 4enoBeka u rpaxaanuHa (ct. 11 YIIK PO) u
nap. IlomoOHBIN MOIXO0M K IOPUAMYECKOMY BBIPKEHUIO MPHUHIMIA T'yMaHU3Ma
KaK [PUHIUIA, PETyJIUPYIOUIEro IMPABONPUMEHUTEIbHYIO  JESTEIBHOCTD,
XapaKTEePEeH U JUIsl HEKOTOPBIX APYTHX OTpaciei mpasa.

VYronoBHoe mpaBo, oOecneyuBasi  BO3JasHUA 32  COBEPILIEHHOE
MPECTYIJICHUE HAa OCHOBE COOTBETCTBHUSI HaKa3aHUSl M MHBIX YTOJOBHO-TIPABOBBIX
MEp XapakTepy M CTeNeHU OOIIECTBEHHOM OMACHOCTH MPEeCTYIJICHUS,
00CTOATENILCTBAM €r0 COBEPIIECHUS W JIMYHOCTA BUHOBHOrO (c1. 6 YK P®D),
JIOTMyCKaeT B HEOOXOAMMBIX Ciy4asix Oojiee CYIIEeCTBEHHBIM pa3phlB B
cOaJTaHCUPOBAHHOCTH HHTEPECOB TMOTEPIEBIIETO U JIMIA, COBEPIIUBIIETO
npectyrieHue. Ho, KoHEYHO, BO BCeX TaKUX Ciydasx TpeOyeTcs: o0si3aTenbHbIN
y4eT CYJOM XapakTepa W CTENEeHU OOIIECTBEHHOM OIMACHOCTH COBEPIICHHOIO
MPECTYTUICHUS.

['maBHasg cocraBisionas NPUHLMIIA TyMaHU3Ma B Tpa)XIaHCKO-IIPaBOBOM
OTpaciiy ABJISETCA IOPUANYECKOE TPU3HAHUE BBICHIEH IIEHHOCThIO YEJIOBEYECKON
JUYHOCTH, TPOBO3TIIAIIICHUE U 3all[UTa €€ TIpaB U CBOOO/I, o0ecrieueHne rapanTui
ux ocyuiectBiieHus. [I[pyHIMN rymMaHW3Ma HampaBiieH HAa OTPa)KICHUE T'paKIaH
OT TPOTUBOMPABHBIX JEUCTBUN, BOCHHUTAHWUE JUYHOCTU MPABOHAPYIIUTENS U
JIpYTUX TpaXJaH B JyX€ YBAaXEHHUS K MOPAJIBbHBIM IIEHHOCTSM, YBa)KEHUS
YEJIOBEKA, €ro XW3HU H 370poBbi. OAHONM U3 COCTABJSIOIMIMX MOPUHIHNA
ryMaHu3Ma SIBISICTCSl TyMaHU3M IOPUIMYECKOM, TAe TyMaHW3M IOpUIAYECKOU
OTBETCTBEHHOCTH HAIpaBJieH Ha TMOTEPHEBIIETO0 M OOIIECTBO, 3allUINAs MX
WHTEPECHI, a TaKXKe MPABOHAPYLIUTENs, HAIIOMUHASI O IIEHHOCTU YEJIOBEUYECKOU
auyHocTH. CoJiepkaHue TyMaHU3Ma OTBETCTBEHHOCTH BBIPAXKaeTcCsl, BO-TEPBbIX,
B TPHUBJICYCHUU K OTBETCTBEHHOCTH BHHOBHBIX IO YCTaHOBJICHHBIM (aKkTam
MIPaBOHAPYIICHUN, YTO BXOJAUT B KOMIICTCHIIMIO T'OCYJApPCTBEHHBIX OPraHOB U
JIOJDKHOCTHBIX ~ JIMI, BO-BTOPBIX, B OOECHEYEHWH TMpaB MW CBOOOa JIHII,

IMPHUBJICKACMBIX K OTBETCTBCHHOCTH.
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besycnoBno, HOpMBI ['K P@® nomyckaroT nposiBIEHME T'yMaHHOI'O OTHOLIEHUS K
YYAaCTHHKaM TPaKJaHCKO-TIPABOBBIX OTHOLIEHWI, HO TOJBKO HA OCHOBE
cOaJIaHCUPOBAHHOTO Y4YeTa X UHTEPECOB.

Tak, nHanpumep, B coorBercTBUH € 4. 2 cT. 350 'K P® cyx mo mpocrbe
3QJIOr0/IaTeNil  BIPAaBE OTCPOUMTHh MPOJAXKY 3aJ0KEHHOTO HMYILIECTBA C
nyOJUYHBIX TOPTrOB, HO TOJILKO Ha CpPOK A0 ojHoro roja. [lpum sTtom 3akoH
OrOBapMBAaET, YTO OTCPOYKA B 3TOM CIy4yae HE JOJDKHA 3aTparuBarh IpaB U
00s3aHHOCTEM CTOPOH MO 00s3aTEIbCTBY, OOECHEYEHHOMY 3aJIOTOM 3TOTO
UMYILECTBA, U OCBOOOX/JIAaTh OJKHHMKA OT BO3MEIICHHS BO3POCIIMX BO BpeMs
OTCPOUYKH YOBITKOB KPEAUTOPA U HEYCTOMKH.

Cratps 1076 'K P® Boznaraer OTBETCTBEHHOCTh 3a BpE[l, PUYNHEHHBIN
JUIOM, TPU3HAHHBIM HEJEECHOCOOHBIM, Ha ONEKyHa WIM OpraHU3alHIo,
00513aHHYI0 OCYIIECTBIISATh 32 HUM Haa30p. Hapsny ¢ aTum oHa npeaycmaTpuBaer
U HOPMY, IO3BOJISIFOILYIO TPU OIpPENETICHHBIX YCIOBUSAX O0SA3bIBATH BO3MELIATH
NPUYMHEHHBIA yImiepd H caMoro JiMia, NPU3HAHHOTO HEAEeCIOCOOHBIM.
HecMoTpsi Ha CBOWCTBEHHOE POCCHIICKOMY IIpaBy T'YMaHHOE OTHOUIEHHE K
HECOBEPILICHHOJIETHUM, Takasi OTBETCTBEHHOCTh (TOJHAs WJIM YacTUYHAs)
OKa3bIBaeTCsd BO3MOXXHOW. OHa HacTymaeT B Ciy4yasXx CMEPTH OIEKyHa WJIU
OTCYTCTBHUS Y HETO BO3MOKHOCTH BO3MEILEHU Bpela, IPUYUHEHHOIO KU3HU WIN
3JI0POBbIO IOTEPIIEBILETO, & CAM IPUYUHUTENH 00JIaJaeT TAKUMHU CPEACTBAMMU.

[IpyHUMI rymMaHu3Ma NpPOSBISETCS U B TOM, YTO JAESATENBHOCTh CyAa IPH
paspelieHuy TpaXJIaHCKUX JIeJ JIOJDKHA OBbITh HAampaBlieHa Ha YKperuieHUe
COLIMAJIBHOM CIIPAaBEAJIMBOCTHU, U YUYUTHIBATH HHTEPECHl KOHKPETHOTO YEJIOBEKA.

[IpyHiuny rymaHu3mMa B TPaKIAHCKOM IIPaBE IPUCYIIH CIETYIOIIUE
OCHOBHbIE (yHKIUU: 1) QYyHKIHMS COLUMAIBHOW pETYJSIIIUU, COCTOAIIAsl B
HAIpaBJIEHHOM BO3ACHCTBHM HAa CyOBEKTa, YTBEP)KICHUHU €ro Kak JIMYHOCTH; 2)
GyHKIMS ~ coLMajbHOW  OpraHu3aluy, 3akioyaronascss B oOecrnedeHuu
CTaOMJIBHOCTH OOIIECTBEHHBIX OTHOIIEHWI, MHTEPECOB JUYHOCTU C MOMOIIbIO
HPaBCTBEHHBIX, TPABOBBIX U MOJUTHYECKUX HOPM; 3) BoCTHUTATENbHAS (DYHKIHS,

BbIpakaromasacsa B BOCIIMTAHUN Y J'IIO,Z[CI\;I TaKHX KaU€CTB, KaK YBAXXCHHC K cebe n
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OKPY>KaIOILUM, CIIPaBEAJIMBOE OTHOIICHHUE K IPYTHM JIIOASIM, OTCTaUBaHUE YECTU
U JIOCTOMHCTBA YeJIOBEKa.

3akaouenue. B 3akimoueHuu  chenaHbl  HEOOXoAMMbIe — 0000IIEHMS,
c(OpMyIUPOBAHbI OCHOBHBIE BBIBOJBI, MPEAJIOKEHUSI 1O COBEPIICHCTBOBAHUIO
3aKOHOJATeNbCTBA. [IpMHIMI TymMaHWU3Ma - 3TO IOPUIUYECKOE MPU3HAHUE H
3aKpeMJICHUE BBICIIEH LIEHHOCTH 4eloBe4YeCcKOr u3HH. OH TaKKe BBICTYIAET
OJTHOW M3 Ba)XKHEHIIMX OCHOB IIOCTPOEHUS COLMAIBHOIO rocynapcraa. lIpunnummn
ryMaHu3Ma MOXHO paccMaTpuBaTh KakK MPaBOBOE SIBIICHUE U KAaK COIMAIbHOE.
CyIHOCTh MPUHIMMIA KaK COIMAIBLHOTO SIBICHUS BBIPAYKACTCSI B OTHOIICHUHU K
YeJIOBEeKY KaK K COIMalIbHOM ILIEHHOCTH. [IpaBoBOe cojepikaHue MpPUHIUIIA
rYMaHHM3Ma pacKpbIBae€TCsi, BO-TIEPBBIX, B OOBEAMHEHHUE  MPABOBBIX HOPM,
HANpaBIICHHBIX Ha CO3JaHHE HEOOXOJWMBIX YCIOBHH [JIsl CYIIECTBOBAHUS
YeJioBeKa Kak JIMYHOCTH, a, BO-BTOPHIX, OObEIMHEHUE HOPM, HAMPABICHHBIX HA
CO3/IaHUE YCIIOBUHM JJI1 €ro camMopeaju3alud B OOIIECTBEHHOW >ku3HM. Taxxke
HEOOXOJMMO OTMETHUTh, YTO YKa3aHHBIA MPUHIIMI SBISCTCS YHUBEPCATHHBIM.
OTO O03HayaeT, YTO €ro JCHCTBHE pacCHpOCTPAaHSAETCS KaK Ha YrOJIOBHO —
MIPAaBOBYIO, TAK M HA TPaXXTaHCKO-TIPABOBYIO cdepy.
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