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JloroBop napeHusi 3aHUMAET JOBOJIBHO 3aMETHOE MECTO B PsiAy JOTOBOPOB
o Teperaye UMYIIECTBa B COOCTBEHHOCTh W HalIEN IMIMPOKOE MPUMEHEHHE KaK
OJIMH U3 CHOCOOOB BO3HUKHOBEHHUS IIpaBa COOCTBEHHOCTH. XapaKTepu3ys
3aKOHOJATEIbHYI0 0a3y peryjaupoBaHUsl OTHOLIEHUH, BO3HUKAIOUIMX U3 JOrOBOpa
JapeHus, CleayeT OTMETUTh MOJPOOHYIO MPABOBYIO PErIaMEHTAIMIO HHCTUTYTA
napenusi. OgHako 1Mo ced JeHb B HAyYHOM COOOIIECTBE HEKOTOPbIE BOIPOCHI
PaBOBOIO  PEryJIMPOBAaHUS  JOrOBOPAa  JApeHUs  BBICTYNAIOT MPEIMETOM
JUCKYCCHU.

Kak oTmeuaercs B HaydHbIX TpYyJaX POCCHUICKHUX YYEHBIX-IIPABOBE/IOB,
«HAKOIUICHHBIM OMNBIT HAYYHOI'O HCCIEAOBAHMUS paccMaTpuBaeMou MpoOJeMbl He
UCKJIIOYaeT HEOOXOJUMOCTH B YCIOBHUSX JCHCTBUS HOBOTO TI'PakKJaHCKOTO
3aKOHOJIaTEIbCTBA, KOMILJIEKCHOTO aHanau3a MeXaHu3Ma IPaBOBOIO
perynupoBaHusi 0€3BO3ME3IHBIX OTHOIICHUHN U B MEPBYIO OUYEPEAb OTHOILIEHUH O
JapeHuto, TpeOyeT UCCIeA0BaHUs HOBBIX aCIIEKTOB YKa3aHHOI'O MHCTUTYTA, B TOM
qHCIIe er0 AHTHKOPPYIIMOHHOH HATPABICHHOCTH» . BOIBIIMHCTBO YYCHBIX M
CHEUANNCTOB (B TOM 4YHCJIE UM YrOJOBHO-TIPABOBOW CQepbl) CKJIOHHBI
BocnpuHumath cr. 575 'K P® kak Mepy aHTUKOPPYNLUHMOHHOTO Xapakrepa,
¢/IMHCTBEHHOI I1eJTbI0 KOTOPO#i SBISETCS HEMOMYIICHNE B3SITOYHNYECTBA”.

AKTyaJqbHOCTh ~ TE€Mbl  HUCCJIEJOBaHHS  OOYCJOBJIIEHA  CIIOKHOCTHIO,
IIPOTUBOPEYMBOCTBIO 3aKOHOAATENIBCTBA O JAPEHUM, HAJUYMEM CYIIECTBEHHBIX
pazIMyuil B HUBUJIMCTHYECKUX TOJX0JIaX, a TaKXKe OTCYTCTBHEM €IUHOO0Opa3us
CyZ1IeOHOM MPAKTHKU B pacCMaTPUBAEMOU cepe OTHOIICHUM.

Lenpto paboOThl  SABISETCS KOMIUJIEKCHOE  HCCIIEJOBaHHE IPABOBOIO

pETYyJIMpOBAaHUA NAPEHUS B COBpEMEHHOU Poccum.

! KyumeszoBa M. C. [loroBop mapeHus 1o rpaxmanckomy npaBy Poccum: ABTopedepar
JMCCEPTAIlMU Ha COMCKAaHUE YYEHOH CTENEHN KaHJ. ropul. Hayk. M., 2009. C.5

’EpanreneBckas  JLB.  HexeiicTBUTEIBHOCTD JoroBopa  gapeHuss B cdepe
NpEANPUHUMATENBCKON e TeIbHOCTH. ABTOpedepaT auccepTallid Ha COUCKAHUE YUeHOU
creneHu Kana.ropua.Hayk: PocroB-na ony. 2012. C.13; Mycaensn M.®. CoBepiiieHCTBOBaHUE
YrOJIOBHOM TMOJHUTUKU B cdepe MpOTUBOAEHCTBHUS Koppymuuu B Poccuiickoit denepanyu //
Kypnan poccuiickoro npasa. 2014. Ne 5. C. 64-65; Kupakocsiu C.A., BrnacoBa A.B. 3anper
JTApEHHsI U €ro Mpesieibl B POCCUHCKOM IpaxkaaHckoM mnpase // FOpuauueckuit mup. 2016. Ne 7.
C. 34 -38.
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JlocTikeHne yka3aHHOM Ieiru 00yClIaBIMBaeT HEOOXOAMMOCTH PEIICHUS
CIEAYIOIIMX 3a1a4:

- ICCJIEIOBAHUE CYIIHOCTH JIOTOBOpA JApEHUS;

- BBIABJICHHE OCOOCHHOCTEH JOroBOpa JapeHHs, OOYCIOBJICHHBIX €T0
crenupUKoOi U CoiepKAHUEM;

- aHaJIu3 JCUCTBYIOLIETO IPakIAaHCKOrO 3aKOHOAATENbCTBA, MAaTEpPUAJIOB
CyJIeOHOM MPaKTUKH.

OOBEKTOM HCCIEAOBAHUS BBICTYMAeT COBOKYMHOCTh OOIIECTBEHHBIX
OTHONIIEHWUM, BO3HUKAKOIIMX B CBA3M C  3AKJIIOYCHUEM, W3MEHEHUEM,
MPEKpalICHUEM JOTOBOPA AAPEHUS, 3APETOM JAPEHHUS.

[Ipenmerom IIPOBEJICHHOTO HCCIIEIOBAHUS SABJISIIOTCS HOPMBI
OTEYECTBEHHOIO TPaXJaHCKOTO 3aKOHOAATENBCTBA, pEryJIMpyIomue
MPABOOTHOIIEHUS, BO3HUKAIOIINE M3 JIOTOBOpPA JAPEHUS, HOPMBbI MOJ3aKOHHBIX
aKTOB, Cy/iIeOHasl TPAKTUKA.

MeTronoaornyeckoii OCHOBOM palOThI SIBISIETCS CPaBHUTEIBHO-TIPABOBOM,
(bopMalIbHO-TIOTUYECKUN METO/IBI.

Teopetuueckyro 0azy HCCIEIOBAHUS COCTABJISIOT TMOJIOKEHUS U BBIBOJIBI,
COZEpIKAIUECS B TPYJaX POCCUUCKUX YUEHBIX-TIPEICTABUTEIICH IMBUIIMCTUYECKON
Hayku: [llepmenesuua I'.®., bparunckoro M.U., Butpsuckoro B.B., ConoBbix

C.H., Kupakocsan C.A., O.1O. IIlIunoxsocra u Apyrux.



OcHoBHOe coaep:kaHue padoThI

IlepBas rimaBa pabOTHI MOCBAILIEHA OCHOBHBIM MOJIOKEHUS JOTOBOPA TaAPEHUSL.
PackpbIThl IOHSATHE, TPU3HAKH, COACPKAHUE JOTOBOPA JapECHHUS.

B pamkax uccienoBaTtenbCKod padOThl YCTAHOBJIEHO, YTO B 3aKOHE JaHO
JIOCTATOYHO TOJHOE ONpe/ieJIeHue TMOHITHS JOTrOBOpa JapeHHs KaK COIJIAICHUS,
0 KOTOPOMY OJIHa CTOPOHA - JIapUTEJIh HAMEPEHHO 0€3BO3ME3THO MPEIOCTaBISET
3a CBOM CUET UMYUIECTBEHHBIE BBITOJIbI IPYTOil CTOPOHE - OAPSIEMOMY C COTJIACHs
MOCITeHEr0",

B pesynbrare aHamu3a NpaBOBBIX OCHOB YCTaHOBJIEHO: JOTOBOp AApEHHUS
BCerjia 0€3BO3ME3/IHBIN; MOXKET OBITh PEAIbHBIM; MOXKET ObITh KOHCEHCYaIbHBIM.

[Ipenmer goroBopa HapeHHWsl TMOHMMAETCd O4YEHb IIMPOKO U HE
MCUYEPNIBIBACTCS TPAIUIIMOHHBIM JIAPEHUEM MaTEpUaIbHBIX BElIEH UK JICHET.

Haputens B cooTBeTcTBUM C 1. 1 c1. 572 T'K:

- mepemaer WM o0sA3yeTcs IMepenaTh OJapsAeMOMY CBOK BEllb B
COOCTBEHHOCTD;

- TiepesiaeT Win o0s3yeTcs mepeaaTb oAapsieMoMy 00sA3aTeIbCTBEHHOE MPaBoO
TpeOOoBaHMUs K ceoe.

be3Bo3me3THbIM XapakTep OTHOIICHHW COCTABIISET TJIABHYI0 OCOOCHHOCTh

Oc00EHHOCTH IOPUIUYECKON KOHCTPYKIIMHM JOTOBOpA JapEeHUs 3aKIFOYAOTCS
B TOM, YTO JIOTOBOP IAPEHUSI MOXKET OBITh PEAJIbHBIM (Ha 3TO B 3aKOHE YKa3bIBAIOT
CJIOBA <JIAPUTEIIb MEPENACT...») U KOHCEHCYAJIbHBIM (Ha 3TO B 3aKOHE YKa3bIBAIOT
CJIOBA «JIapUTEIb 0053yeTCsl IEpeaaThy, «00eaHue JapeHus B Oyayiiem»).

B Teopun takoe pazneneHue NopokaaeT MHOTOYUCICHHbIE JUCKYCCUU.

B 3aBucHMOCTH OT XapakTepa JapuMOT0 HUMYIIECTBA U OT HOPUAUYECKON
OpPUPOABl CAMOTO JIapEHUs YCTAaHABIMBAIOTCS TpeOOBaHHs K QopMe 3TOro
noroBopa. PeanbHbINE AOTOBOp JapeHHMs] MOXKET OBITh COBEPIIEH YCTHO, €CIU
TOJIBKO €Tr0 TPEIMETOM HE SBJISIOTCS HEABMIKUMOCThH JIMOO JBMKHMAs BEIllb

CTOMMOCTLIO CBBILIC ITATH MHHHUMAJIBHBIX Pa3MCPOB OILIAThI TPpydad, OTUYXKIacMasi

® Cm.: Maxosckuit A.JL. Hapenue (rmaBa 32) // I'paxpanckuii koaekc Poccuiickoit
Oeneparun / [lox pen. O.M. Kossips, A.JI. Makosckoro, C.A. XoxioBa. M., 1996. Yacts
BTOpas: Tekct, KOMMeHTapuu, anpaBUTHO-TIPeAMETHBIN yKka3zarenb. C. 302.
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IOPUIUYECKUM JIUL[OM.

[lepengaya mpaB Mo JAOroBOpY JAapeHUs HEJBHKMMOCTH BO BCSKOM Cllydae
MOJICKUT TrocynapcTBeHHON peructpauuu (. 3 cr. 574 T'K), a napenue
JBUKMMOIO HMMYILECTBA YKa3aHHOM CTOMMOCTH, COBEpPUIAEMOE IOPUINYECKUM
JUIIOM, TpeOyeT MpocTor mucbMeHHON (opMmbl. B mucemeHnHol (opme A0JDKeH
OBITH COBEPILEH W KOHCEHCYaJIbHBIA JOTOBOP JapeHus (cojiepskaiuii oOenaHue
JapeHus B OyylieM) HE3aBUCUMO OT MpeAMeTa U CyObEKTHOro coctana (1. 2 CT.
574 I'K).

KoHceHcyanbHblil 10r0oBOp JapeHus (oOemiaHue napeHusi) TpeOyeTr He
TOJIBKO 0053aTeIbHOM NUCBMEHHOM (hOpMBI, HO M CPOPMYIHPOBAHHOTO B HEM
SCHO BBIPA)KEHHOTO HaMEpPEHMsI COBEpIIUTH JaapeHue B Oyaymem. B Takom
JIOTOBOpE TpeOyeTcsl TakKe yKa3aHUE KOHKPETHOI'O OJapsieMOro JiMIa U TOYHOIO
npeaMeTa 1apeHusi — B BUJE BEIlW, IpaBa WM OCBOOOXKIEHUS OT O0S3aHHOCTH.

OOemanue nogapuTh BCE WM 4YacThb MMYyIIecTBa Oe€3 YyKa3aHUs Ha
KOHKPETHBIN NpeIMeT AapeHust HU4ToxHO (1. 2 cT. 572 T'K).

IlepednCiICHHBIE  TIOJIOKEHUS  COCTABISIOT  CYLIECTBEHHBIE  YCIIOBHS
paccMaTpUBaEMOTro JOTrOBOPA.

IToMuMO napeHus Kak TAKOBOTO, BBIAEIISIFOT IMOKEPTBOBAHUE - TAPEHUE BEIIH
WIN TIpaBa B 0OIIENoJie3HbIX LesaX. VIMeHHO moxepTBOBaHME HauboJsiee IMOJIHO
OTBEYAET LIeJIAM OJaroTBOpUTENbHOCTU. [l03TOMY OfapseMbIMU MOTYT OBITh, Kak
IpaBUJIO, JeueOHbIC, BOCMUTATENIbHbIE, HAy4YHbIE W JPYrHe YUPEXKICHUS, HO
3ampera Ha MOKEePTBOBAHUE JIOOBIM JIPYTUM CyOBEKTaM Ipa)JIaHCKOTO MpaBa HeT.

[ToxepTBOBaHMEM MPU3HAETCS JAapEeHHE BEIIM WM MpaBa B OOMIETOJIE3HbBIX
nensx (m 1 ct. 582 T'’K). OcHOBHYI0 O0COOEHHOCTH MOXKEPTBOBAHUS COCTABIISET
HaJM4YKMe€ B HEM YCIOBHS 00 HCIOJIb30BAaHUU IMOXEPTBOBAHHOTO HMMYIIECTBA I10
OTpeeICHHOMY Ha3HAaY€HHUI0, KOTOPOE COCTAaBJSET OOS3aHHOCTH OIAPSIEMOTO U
MOKET KOHTPOJIMPOBATHCS AApUTENEM (KEPTBOBATEIEM) WM €r0 HACJIEIHUKaAMHU
(TIpaBOIpPEEMHUKAMH).

[ToxxepTBOBaHME sBIsETCS OOJ€e CTPOTrOl KOHCTPYKIHMEH MO CPaBHEHHIO C

INpOCTBIM AJap€HHUEM - OTMCHHUTL IIOKECPTBOBAHHMEC MOKHO TOJBKO B ClIy4dac



WCITOJIb30BAHUs MOKEPTBOBAHHOIO MMYLIECTBA HE B COOTBETCTBHM C YKAa3aHHBIM
KepTBoBareieM  Ha3zHaueHueM. (OcoOeHHO  TpynHO  ObIBaeT  OTIUYMTH
HOKEPTBOBAHUE OT JJAPEHUS B CIIydyasiX, KOI/Ia OJAPSEMBIM SIBISIETCS TPAKIaHUH,
MO3TOMY HMYIIECTBO CUYMTAETCSd HE MOAAPEHHBIM, a I0XEPTBOBAHHBIM
IpaXJaHWHY TOJBKO TOIZAA, KOIJAAa JapuTellb  OOYCIOBIMBAET  ILEJIEBOE
UCIIOJIb30BaHUE Jlapa.

I'naBa 2 mocBsieHa HEKOTOPHIM XapaKTEPHBIM OCOOEHHOCTSM J0TOBOpa
napeHus. AHanu3 HaydyHOW M Y4eOHOH JIMTEpaTyphl MOKa3aj, YTO K XapaKTEPHbIM
OCOOEHHOCTSIM JIOTOBOpa JAapeHUsl OTHOCST IpaBa CTOPOH MO OJAHOCTOPOHHEMY
MPEKPaIICHUIO 0043aTENbCTBA, BBITEKAIOLIETO U3 IOTOBOPA TapEHUs

OpnHolt M3 OCOOEHHOCTEH OOroBopa JapeHHs 3aKIIIOYaeTCsl B U3BATHUU U3
OOLIEro TMOJIOKEHHSI O HEJOMyCTUMOCTH OJHOCTOPOHHEro  IpeKpalleHHs
IPaKJaHCKO-TIPABOBOIO o0s13aTenbCTBa 3a UCKIIFOUEHHEM CIIy4acs,
ycTaHoBJIeHHbIX 3aKOHOM (CT. 310 I'K P®d): cToponsl noroBopa gapeHust HaieaeHbl
HIMPOKMMHU TpaBaMH MO OJHOCTOPOHHEMY MPEKPAIIEHUIO 0053aTeNbCTBA,
BBITEKAIOIIIETO U3 JOrOBOpa JAPEHHUS.

3anpemiaeTcss JlapeHUEe MUMYIIECTBA, KpPOMe «OOBIYHBIX  MOJAPKOB
HeOobIIoN cToumMocTn» (He cBoie 3 000 py6neit):

1) OT UMEHH MaJIONETHUX WJIM HEAEECIOCOOHBIX IpakJaH WX 3aKOHHBIMU
npeacraButessiMu (¢ yuérom 1.2 ¢r.37 'K PO);

2) B OTHOIICHUSX MEX]Y JTIOOBIMU KOMMEPUECKMMH OpraHU3alUsIMU;

3) paboTHUKAM Ji€4eOHbIX, BOCIUTATENbHbBIX, COLUAIBHBIX U aHATOTHYHBIX
YUpPEXKACHUN TpakJlaHaMU, HaXOSUIMMUCS B HUX Ha JICYCHUH, BOCIIUTAHUU WIIU
coJiep kKaHuu (JTMOO WX CYNPYraMu U POJICTBEHHUKAMMU );

4)  rocygapCTBEHHbIM  CIOyKalluM (WM~ CIOy>KaluM  OpraHoB
MYHULIMIIAJIBHBIX OOpa30BaHM) B CBSI3U C MX JOJHKHOCTHBIM IOJIOKEHHEM WITU
UCIIOJTHEHHEM MU CITYKEOHbIX 00s3aHHOCTEH.

[lomapku, TONy4EeHHbIE TPaXAAHCKUM  CIyXallUM B  CBSI3U  C
IPOTOKOJBHBIMA MEPONPUATUSAMHU, CO CIY)KEOHBIMH KOMaHAMPOBKAMU U C

APYrumMu O(i)I/IHI/IaHBHBIMI/I MCPOIIPUATHUAMU, TIPUSHAOTCA  COOTBECTCTBCHHO
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dbeneparbHON COOCTBEHHOCTBIO M COOCTBEHHOCTBIO CyOBekTa Poccuiickoit
denepanuy U NEPeJAOTCS TPAKIAHCKUM CIIYKaIIUM IO aKTy B OCY/1apCTBEHHBIN
oprad, B KOTOPOM OH 3aMENIaeT JOKHOCTh TPaXJAaHCKOM CiIyxObl, 3a
WCKJIIOYEHNEM CJIy4aeB, yCTaHOBJEHHBIX ['paxxmanckum komaekcom Poccuiickon
denepannm.

B pamkax wuccienoBaTenbcKkoi padOThl YCTAaHOBJIEHO, YTO XapaKTEpPHOU
OCOOCHHOCTBIO JOTOBOpA CIEAYET CUYHMTATh 3alpeT JapeHHs Kak OTrpaHHYeHHue
peanu3anuy NpuHIKIIA CBOOOIBI JOIOBOPA.

B »TOil CBA3M mNpuUBOAMTCS Kak HaubOolee BEPHOE MHEHHUE YYEHBIX O
HEOOXOJIMMOCTH «OOpaTUTh BHUMaHUE Ha CTPYKTypy cT. 575 I'K P® o 3anpere
JapeHus1, KOTOpasi Ha CETOJHAIIHUMN JI€Hb ABJIETCA HEJOCTaTOUYHO MPOpPabOTaHHON
C TOYKH 3PEHUS OMbITA OTEYECTBEHHOW HMUBUIUCTUKU U COBPEMEHHOU CyIneOHOM
npakTUKU. He oTMeHs CTaThio O 3alpeTe JapeHHsi, BHECTU COOTBETCTBYIOLIUE
YTOYHEHUSI OTHOCHUTEIIBHO MPEETIOB TAKOTO 3aIpeTa.

Bo-niepBbIX, OOBIUHBINA XapakTep MOJAAapKa HE CTaBUTh B 3aBUCHUMOCTH OT
CTOMMOCTH. BO-BTOpBIX, yKa3aTh TaKOW CIIEUMAJIBHBIN IPEAEI 3amnpeTa AapeHus,
KaKk MOTUB (HamepeHue) napurens. [Ipeaynaraemple M3MEHEHHs] MO3BOJIMIMA Obl
MHUHHMH3HPOBATH PUCK HEIPABUIBHOTO IPHMEHEHHS HOPM 3aKOHa» .

B pabore u3ydeHbl AMCKYCCHOHHBIE BOIIPOCHI, CBSI3aHHBIE C IPABOBBIM
pPEryIMPOBAHUEM JOTOBOPA TAPEHHUS.

3akioyeHue pabOThl OTPakaeT OCHOBHBIE BBHIBOJBI aBTOpa, CHEJIaHHbIC B

X0A€ BCEIro HCCIICAOBaHMUA.

4 Kupakocsn C.A., BnacoBa A.B. 3amper papeHuss u €ro Inpenenasl B pOCCHHCKOM
rpakaanckom npase // FOpuaumaeckuit mup. 2016. Ne 7. C. 34 - 38.
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