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AKTYAJIBHOCTB TEMbBI HUCCJUIEJOBAHMUA: Bce  chepnr
3akoHonatesnbctBa P® comepkar B cebe Takoe TOHsATHE, Kak IuTpad. B
OOLIENPUHATOM CMBbICIIE MITPAPOM SIBISETCS HEKOE JIEHEKHOE B3BICKAHHUE, KOTOPOE
MOJ/UIEKUT yIUIaTe CO CTOPOHBI JHMIA, KakUM-THM00 00pa3oM HapyIIMBIIUM
MTOJIOKEHUS TOTO WJIM MHOTO 3aKOHA WM NPUYMHUBLIIMM MMYLIECTBEHHBIN WIM WHOU
BpeEl.

CroUT OTMETUTBH, YTO B K&XKJOW OTpaciu mpaBa ITpad MNPUMEHSETCS II0-
pa3HOMY: HalmpHUMep, B IPAKJAHCKO-NPABOBBIX OTHOIICHUSX IITpad BHICTYMAET Kak
BUJI TPAXKIAHCKO-TIIPABOBOM OTBETCTBEHHOCTH U B3BICKMBACTCA CO CTOPOHBI,
HapYUIUBIIEH JTOTOBOpPHBIE OTHOIIEHUS. B3bickanue mTpada OCyIecTBIsIeTCs B
CPOKM M Ha OCHOBAHUSX, YCTAHOBJIEHHBIX 3aKOHOM. Tak, B Ipa)XAaHCKO-IPABOBBIX
OTHOMICHUSAX MTpad HE SBIACTCS HAKa3aHUEM, YTO SBJSETCS TJIABHBIM OTIMYHUEM OT
noHsATUsl 1wrTpada B yrogoBHOM ImpaBe. Eime oaHa oTpacip mpaBa, TJE LIUPOKO
NpUMEHSIETCA Haka3aHue B Bujae wrpadga — aJIMUHUCTPATUBHOE IIpaBo. B
aJIMUHUCTPATUBHOM IIpaBe, KaKk WU B YrOJOBHOM, INTpadHbIE CAHKIUU — BUJ
HaKa3aHWs, TPUMEHAEMOr0 KaKk Mepa OTBETCTBEHHOCTH C LEJBIO NPEAYNPEHKICHUS
COBEpINIEHUs  AHAJOTUYHBIX  TMpaBOHapylmieHut B Oymymem.  Hampuwmep,
aJIMUHUCTPATUBHbIE MTpadbl 3a HAPYIICHUS BOJUTEISIMH TPABHI JOPOKHOTO
JBAKECHHSI BBICTYNAIOT KaK BUJ HAKA3aHUsI, KOTOPHIM HANPABIICH HA IPEAYIIPEKICHUE
HapylICHUS BOAUTENSMHU MPABUI JIOPOKHOTO JBUKEHUS U, KaK CIEJICTBUE, Ha
CHWKEHHE KOJIMYECTBA aBAPUMHBIX CUTyallui Ha JOpOrax.

[TonsiTust wrpada B yroJlOBHOM IPaBe CYIIECTBEHHO OTIMYAETCS OT MOHATHUS
mTpada B MHBIX OTpacisix npaBa. B3pickanue mrpada B COOTBETCTBUU C HOPMaMU
YTOJIOBHOTO 3aKOHOJATENIbCTBA - BUJ HaKa3aHWs, IPUYEM B COOTBETCTBHUH CO CT. 43
VronosHoro komekca P® (manee YK P®'), takoe Haka3aHHWe BBIHOCHTCS OT UMEHH
roCyJapcTBa TOJIBKO 3a COBEpUICHUE NPECTYIUIEHUS M B LEJISIX BOCCTAaHOBJIECHUS
conuanbHoM cnpaBemmuBocTH. Cratbs 44 YK P® ycraHaBnuBaeT BUABI HaAKa3aHUU,

KOTOpBbIE MOTYT OBITh Ha3HAYEHHI JINITY, COBEepIuBIeMy npectyruienne. [ltpad kax

1VronoBubiit kogekc Poccuiickoit denepanuu ot 13.06.1996 Ne 63-D3 (pen. ot 22.11.2016) // C3
P®. 1996. Ne 25. Ct. 2954; 2016 (uacts I). Ne 48. Ct. 6732.



BUJ HakazaHus B YK P® ycTaHOBIIEH U 3aKOHOAATENBHO 3aKPEIUIEH B IIYHKTE «a) CT.
44 YK P®. bonee noapo6HO cymHOCTh mTpada Kak BUAa HaKa3aHUS PACKPHIBACTCS B
cT. 46 YK PO.

AKTYaJIbHOCTBH TeMBbI SIBISIETCSI O€3yCIIOBHON M OOBSICHSACTCS, TMPEXKIE BCETO,
CBOEH 3HAYMMOCTBHIO, TIOCKOJIbKY TaKOM BHJI HakKa3aHUs, Kak mTpad, KOTopoMmy
3aKOHOJIaTeJIb OTBOJUT MEPBOE MECTO B MEPEUYHE BCEX HAKA3aHMI, BBI3BIBAET HEMAJIO
CIIOPHBIX BOIIPOCOB, HAJIMYHE KOTOPBIX JO CUX MOP 3aTPYAHSAIOT €r0 MOJHOLEHHOE
MIPUMEHEHHUE Ha MpakTuke. B 3To# cBs3u, u3ydeHue mrpada 1acT BOZMOKHOCTh HE
TOJILKO BBISIBUTH MPOOJIEMATHKY €T0 peain3aliui, HO U pa3paboTaTh OCHOBHBIC MyTH,
CBSI3aHHBIE C YCTPAHEHUEM TPYAHOCTEN €ro MPUMEHEHHUS.

Tak »xe cieayer NOAYEPKHYThb, MHOTrOYMCICHHblE u3MeHeHus B YK PO
MPENOCTABIIIN CyAaM OOJIbIIIe BOBMOXKHOCTEH Ha3HAYaTh HaKa3aHWs, HE CBSI3aHHBIE C
JUIIeHWeM  cBoOOAbl.  JlaHHOe ~ 0OCTOATENBCTBO  YKa3bIBa€T  HABBICOKHIA
pEAYNPEIUTENbHBIA MMOTEHIMAI JaHHOrO HakaszaHus. 3a 11 mecsaueB 2016 roma
denepaibHOM  CIY)KO00M  CyneOHBIX mpuUCcTaBOB — HcmoiHeHO 103,9  Thicsum
WCIIOJTHUTEIBHBIX MPOU3BOJICTB O B3bICKAHMM IITpPadoOB, Ha3HAYCHHBIX B Ka4E€CTBE
HaKa3aHHWs 3a COBEpIICHHE TpaxJaHaMH MpPeCcTyIUIeHHil. B3bickaHHas cyMma
cocraBuia 1,7 mumapna pyonei(anacpaBuenus, B 2014 1. - 42,8 wmiapn
py0.).”YienbHslii Bec mrpada B CTPYKType Ha3HAYeHHBIX Hakasanuil B 2013 romy —
11,43%, B 2014 tomy — 14,07%, B 2015 . — 15,1%°. Takum obpaszom, wrpad B
CTPYKTYpE  Ha3HA4€HHBIX CyJIOM MEp  YrOJIOBHO-IIPABOBOI'O  BO3ACUCTBUS
JEMOHCTPHUPYET MOJOKUTEIIbHBIC TCHICHIINH.

[IpoGnema mpuMeHEHUs1 YTOJIOBHOTO HaKa3aHUs B BHUJIE IITpada MHOTOrpaHHa.
OHa BKJIIOYAET HE TOJBKO YrOJIOBHO-TIPABOBHIE U YTOJIOBHO-HUCIIOJIHUTENbHBIE, HO U

COLIMAJIbBHO JKOHOMHUYCCKHC BOIIPOCHI, CBA3AHHBIC C OIIPCACICHUCM IIPHUPOIbI

2 B ®CCII Poccun noasenensl utoru padotsl 3a 11 mecsues 2016 rona [DnexTpoHHsI pecypce] //
Pexum noctyna :http:/fssprus.ru/pressreleases/document2411440/ (nara obpamenus 01.12.2016)

30tuer CynebHoro aemapramenta npu BepxoBHom Cyme Poccuiickoit ®enepammu 3a 2015 .
[OnexTpoHHBIN pecypc]| / Pexxum noctyna :http:// www.cdep.ru/index.php?id=79&item=3541(nata
obpamenus 01.12.2016)
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JaHHOTO HakazaHus. W3lI0KeHHbIE OOCTOATEIhCTBA MPEIAONPEIACIIUIN BHIOOP TEMBI
HACTOSIIETO UCCIIEOBAHUS.

Bomnpocer YTOJIOBHO-TIPABOBOM OLICHKU mrpada Kak BUZA
HAKa3aHMUSAUCCIEAYIOTCA B TpyJdax Takux ydeHwlx Kak: I1.B. Aramos, A.B. Haymos,
C.T. Kero, T.B. Bacuneea, C.K. HWcmamno, b.B. 3npaBombICiOB,
PJ1. Ilapanos, A.B. Ilerpos, I'H. bop3enkoB, M.H. Mapuenko, A.B. Masnemun,
B.N. Tkauenko, C./l. Cunantses, C.C. YTKHMHA U MHOTHE APYTHE.

Hecmotpst Ha OonbIIOM MWHTEpPEC Cpeld YUYEHBIX K JaHHOM TeMe B
3aKOHOJATENIbCTBE, MPABONPUMEHUTEIIBHOM MPAKTUKE U HCCIEIOBAHUSX YUYEHBIX
CYILIECTBYIOT ITPOOEIIBI, KOTOPhIE TPEOYIOT YCTpaHEHUSI.

VYKa3aHHbIE OOCTOATENBCTBA B COBOKYIHOCTH YKAa3bIBalOT Ha IMPAKTUYECKOE
3HAUEHUE 3as1BJICHHOU TEMBI.

O0bexkTOM padoThl SIBJASKOTCAOOIICCTBEHHBIC OTHOIICHUS, BOSHUKAIOIIUE B
Ipoliecce Ha3HAYECHUsI U UCTIONHEHUIITpada, Kak BUJa YroJOBHOTO HaKa3aHUs.

IIpexmMeToM HCCI€I0BAaHUA BHICTYIIAIOT HOPMBI JEHCTBYIOLIETO YTOJIOBHOIO U
YTOJIOBHO-UCIIOJHUTENBHOTO 3aKOHOAATEIbCTBA, PErlaMeHTHpYIoUIMe mTpad, Kak
BU/JI HAKA3aHMsI, 4 TaK K€ CyJeOHasl MPaKTHKa B 00JACTH HA3HAYCHUS U UCTIOTHEHUS
mrpada.

Henp wucciegoBanusi —MpoaHAIM3MPOBaTh WITpad Kak BHUJ HaKa3aHUS B
YTOJIOBHOM MPABE.

dnst  poctuxenuss cHOpMYJTMPOBAHHOM  Bbille LeJId CTABWIHUCH
cJeAyoIme 3a1a4u:

- PacCMOTpPETH MOHATHE MTpada Kak BUIa YTOJIOBHOTO HAKa3aHUS;

- MIPOAHAJIM3UPOBATH CTAHOBJIEHHE YTOJIOBHOTO 3aKOHO/ATENBCTBA O IITpade B
Poccuu;

- HCCIIEIOBaTh OMbBIT 3apyOeKHBIX CTpaH MO TPUMEHEHHIO InTpada B
YTOJIOBHOM 3aKOHOJIATEIbCTBE;

- U3YYHTHh TOPSIOK HA3HAYCHUS HaKa3aHWs B BuAe mTpada W TOPSIOK
WCIIOJTHEHWS HaKa3aHus B BUjeE mTpada;

- BBIZIBUTDH HpO6J'IeMBI Ha3Ha4YCHUA U UCITOJIHCHUA H_ITpaCba.



MeTogosioruyeckasi OCHOBA HMCCJIAEAOBAHMS TIPEACTABICHA KOMILIEKCOM
HAay4YHBIX  METOJOB MO3HAaHHS  ((PopMaNbHO-IOTMATHUYECKUH, HCTOPHUYECKOrO
MIPaBOBEJICHUS], CPABHUTEIBLHOTO MTPABOBEICHHUS, U JIP.).

Teopernueckas 6a3a uccjie0BaHUS OCHOBAaHA HAa MCCIIEIOBAHUIX B 00JaCTH
npo0JieM Ha3HAYECHUS U UCTIOTHEHUs mTpada.

TeopeTnueckass ¥ MpakTHUUECKas 3HAYMMOCTh HCCIEIOBaHUS OO0YyCIOBJICHA
OOBEKTOM, MPEAMETOM, IIeJIbI0 M 3aJadyaMu HUCCIIEIOBAaHUS, a TaKKe BBIBOJAMH,
MPEJI0KEHUSIMU 110 COBEPILIEHCTBOBAHUIO YTOJIOBHOIO 3aKOHOIATEIHCTBA.

CTpykTypa ncciieoBanus 00ycJa0BJIeHA OCTABICHHOM LIENbIO U 33/la4yaMu U
COCTOUT U3 BBEJCHHUS, ABYX IVIAB, 3AKIIFOUECHUS, CIIMCKA UCITOIb3YEMbIX HCTOUYHHUKOB.

OcHoBHOe coaepskaHue padoTbl

IlepBasi rmaBa packpbiBaeT MOHATHE Tpada U €ro MECTO B CHUCTEME
YTOJIOBHBIX HaKa3aHUM, B HEE€ BKJIIOYEHBI CIEIYIONIME maparpadsl: MOHATHE IITpada
KaK BHJIa YIOJIOBHOIO HAaKa3aHMs, CTAHOBJIEHHE YTOJOBHOIO 3aKOHOJATENIbCTBA O
mrpade B Poccun, onbIT 3apy0eXHBIX CTpaH MO MPUMEHEHHIO Tpada B yTOJIOBHOM
3aKOHOJIaTEJIbCTBE

[TonsiTusa mwTpada B yroJOBHOM NpaBe CYIIECTBEHHO OTIMYAECTCS OT MOHATHUS
mTpada B MHBIX OTpacisax npaBa. B3pickanue mrpada B COOTBETCTBUU C HOPMaMu
YTOJIOBHOTO 3aKOHOJATENbCTBA - BUJ HAaKa3aHUs, IPUYEM B COOTBETCTBUU CO CT. 43
VYronosHoro kogekca POrakoe Haka3aHWe BBIHOCUTCS OT UMEHHU IOCYAAPCTBA TOJIBKO
32 COBEpUICHHE MPECTYIUIEHUS W B LEIAX BOCCTAHOBJICHHS COLMAIBHON
cupaBequBocTu. Ctathsi44 YK P® ycraHaBnuBaeT BUIbl HAKa3aHUM, KOTOPbIE MOTYT
ObITh Ha3HAUEHBI JIMILY, COBepIIMBLIEMY npecTyruieHue. [ltpad kak Bua HakazaHus B
YK P® ycraHOBIEH M 3aKOHOAATENIBHO 3aKpeIuleH B IyHKTE «a» CT. 44 YK PO.
Bonee noapoOHO cyniHOCTh mITpada Kak BuAa HaKazaHus packpsiBaercs B cT. 46 YK
PO.

tpad kak Mepa HakazaHuUs HMEET OCOOEHHYIO HCTOopuio. BrepBbie B

pOCCHICKOM TIpaBe MTpad Kak BUJ HaKa3aHUs YIOMHUHAJICS B JOTOBOpax KHs3en



Omnera u Urops ¢ rpekamu, rie HakazaHue B BUE IITpada MperycMaTpuBaIoCh 3a
IIPUMEHEHUE OPYKHUSI OJTHOM CTOPOHOM JTOIOBOPA B OTHOIIEHUH JIPYTOU.

B Pycckoii [IpaBae cucrema mrpadoB Noidydusa CBOE JalbHEMIIee pa3BUTHE.
VYronoBHOE MpaBO TAKXKE BKIIOYANO B ce0sl U JIeHEKHbIE IITpadbl. Y CIaBsIH OHU
Ha3biBanuch BUpoil. IlITpadsl npunum Ha Pyck oT ckanauHaBckoro npasa. IMeHHO
BHpPa CO BPEMEHEM IIOJIHOCTBIO BBITECHWJIA KPOBHYIO MECTh KAaK MEpPY HaKa3aHUs
npectymieHuss. OHa u3Mepsgach IO-pa3sHOMY, B 3aBUCHMOCTH OT 3HAaTHOCTH
YEJIOBEKA U TSKECTH COBEPIIEHHOTO MPOCTYNKA. AHAJIOTOM PYCCKOW BUPHI SIBIISUICS
BEprenapl. JTO ObUIO JEHEXKHOE B3BICKAHHE, MPONMCAHHOE B BapBapCKUX IpaBAax
IEPMAaHCKUX IIJIEMEH.

[Ipu SpocnaBe BHpOl Ha3bIBaJCsA IITpad HCKIIOUUTENBHO 32 YOHICTBO
MY>KUYHHBI, KOTOPBIA OB CBOOOAHBIM YEJIOBEKOM (TO €CTh HE XOJIOMOM). 3a MPOCTOTO
KpecTbsiHMHa mTpad cocraBisyl 40 rpuBeH. Eciau >kepTBOW CTaHOBUWIICS YENOBEK,
HaXO/AMBILHICS HA CITY>KO€ Y KHsI34, TO B3bICKAHUE YBEJIMYMBAIOCH B J[Ba Pa3a.

B 1845 roxy, 3akoHOaTensCcTBO Poccuy KOHKPETHO yKa3allo MOPSAOK 3aMEHBI
mTpada Ha APYyrol BHUJ HaKa3aHUS B Clydyae, €CIM BUHOBHBIM HE MOTI YIUIaTUTh
mrpad.

I'oBops o PykoBomsmmx Hauanax 1o yroioBHoMmy tmipasy PCOPC, B
IIPUMEPHOM TIEPEYHE HAKA3aHUM, YCTAHOBJIEHHBIX CT. 25 PykoBomsammx Hayan,
mrpad He 3HAYMIICS, OJHAKO CyJbl Ha3HA4Yalld €ro, OCOOCHHO CIEKYJISIHTaM U TEM,
KTO Mor ymiaaTuth wmrtpad. TemM He meHee, mpuMeHeHue wmTpada cHU3MWIOCH. U3
quclia OCYKIEHHBbIX TpuOyHanmamu B 1920 r. k mTpady ObIM TPUTOBOPEHBI BCETO
6%.

Takum oOpa3zom, MOXKHO clienaTh BBIBOA, YTO IUTpad, Kak BHJ YTrOJOBHOTO
HAKa3aHUs, pa3BUBAasCh, HAXOAUT CBOE OTPAXKEHUE B IIMCBMEHHBIX PYCCKO-
BU3aHTUHCKUX Jl0roBopax JlpeBHepyccKOro rocyiapcrBa. 3atem 0Oojiee IeTanbHO
paccmarpuBaetcsi B Pycckoit [IpaBne u CyneOHuke, a Takke B YTOJOBHOM YIIOKEHUU
Y IIPOJIOJKAET CBOE PA3BUTHUE B COBETCKOE BPEMSI.

[tpad kak BUJ HAaKa3aHUS 3aKPEIUIEH B 3HAYUTEILHOM KOJIMYECTBE CAHKIIMA

OOJBIIMHCTBA H3YYEHHBIX HAMHU YIOJOBHBIX 3aKOHOB 3apyOexHBIX CTpaH. Bo
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@pannuu mwTpad MUPOKO HCIONIB3YETCsl 3aKOHOJATENIeM B KaueCTBE HAKa3aHUS 3a
UMYILECTBEHHbIE TpPECTyIUIeHus: (Kpaxka, BBIMOIAaTEJbCTBO, MOILIEHHUYECTBO,
3JI0yNOTPEOJICHUE  JIOBEpUEM), 3a NPECTYIUICHUS  MNPOTUB  OOIIECTBEHHOM
0€30MacHOCTH.

[lItpad HE TOIBKO MIMPOKO MPEACTABICH B YIOJIOBHBIX 3aKOHAX 3apyOe’KHbIX
ctpaH. Ha mpakTuke 3TOT BMJ Haka3aHUs NPUMEHsETCA BecbMa IMpoko. B OPI
JCHEeKHBIM 1Tpad Ha3HauyaeTcsi B oTHouleHUMU Oonee yeM 80 % OCYKIEHHBIX, B
Snonun naHHbIN okazaTenb npesbimacT 90 % ocy IEeHHBIX.

Bropas riaBa mnocBsillleHa Ha3HAYEHMIO W MCIOJHEHHIO mITpada 1Mo
JEMCTBYIOIIEMY 3aKOHOJATENIbCTBY PoccuM, OHa pacKpbIBAeT:MOPSI0K Ha3HAUYEHUs
Haka3aHus B BUJE IITpada, paBHO Kak M MOPAJIOK MCIIOJIHEHHs] HaKa3aHUs B BHJIE
mTpada, a Tak xKe HEe 00/eIeT BHUMAHUEM MPOOJIEMbl HAa3HAYCHUS W MCTIOTHEHUS
mrpada.

SBAsAsACH OCHOBHBIM BHJIOM Haka3aHusl MITpad MOXKET ObITh NPUMEHEH B
KayeCTBE HAKa3aHUs 3a MPECTYIHbIE JEsHUS HEOOJBIION WIN CpEeIHEH TSKEeCTH, a
OTHENbHBIE BHUJBl TNPECTYIUICHUH, TakMe KaKk TNPHUCBOCHHME WJIM pacTpara,
MOIIICHHUYECTBO, KOTOpbIE II0 CBOEW CYTH MMEIOT KOPBICTHBIA XapakTep,
npeaycMarpuBaioT IITpad Kak OCHOBHOE HaKa3aHME HECMOTpPS Ha TO 4YTO CaMu
OTHOCATCSI K KaTETOPUSIM TSKKUX U 0CO00 TSHKKUX MPECTYIHBIX AESHUM.

Yro kacaercs mTpada Kak JOMOJIHUTEIBHOTO BHJAa HaKa3aHHs, TO €ro
Ha3HAYEHUE BO3MOXHO TOJBKO TOIJA, KOTAAa Takoe MpsMO TMpelycMaTpuBaeT
KOHKpeTHas cratbst YK P®, permameHTrpyromas OTBETCTBEHHOCTh 34 COBEPILCHHE
TOTO WJIM UHOTO MPECTYIJICHUS.

VYT0oNOBHBIN 3aKOH OMNpEeNIeT 00CTOSITENbCTBA, KOTOPBIE CIEIYEeT YUUTHIBATDH
IpU OMpEeNIEHUH pa3Mepa mrpada:

1) TsKECTh COBEPUICHHOTO PECTYIICHUS;

2) IMyIIECTBEHHOE NOJIOKEHUE OCYKIEHHOTO U €0 CEMbH;

3) y4eT BO3MOKHOCTH MOIYYEHUS OCYKICHHBIM 3apaO0THOMN IJIaThl WK UHOTO

noxoja (4. 3 ct. 46 YK PO).



B cootBercTBHM cO CT. 32 VYrOJOBHO-UCIOJHUTENBHOTO Kojaekca P®D (manee
YUK P®)nurio, He BhITUIATUBIIEE B YCTAHOBJICHHBIE CPOKHU ITpad aub0 ero 4acTh (B
Cllyya€ NpEIOCTaBIEHUS PACCPOUYKU), MPHU3HAETCA 3J0CTHO YKIOHSIOIIUMCSA OT
yIutatel mrpada He3aBUCUMO OT TPUYUHBI HEYTLIATHI.

[Ipu pazpeuienru Bonmpoca O BUIE HaKa3aHUs, B Cllyyae HaJIU4Msl B CAHKUUU
CTaThbM HapsAAy coO ITpadoM albTEPHATUBHOTO HAaKa3aHWs, CJIEAYeT YUHUTHIBATH
BO3MOXXHOCTb PEAJIbHOTO MCIIOJIHEHUS IPUTOBOPA.

[[Iupoxoe BHeapeHHE mTpada B MPAKTUKY HA3HAYCHUS YTOJOBHBIX HaKa3aHHM
MOJIHOCTHIO COOTBETCTBYET KOHIIEMIIMU JTHOEpaIn3allid YroJIOBHOW MOMUTUKH. Ero
aKTUBHOE TPUMEHEHHUE CIIOCOOCTBYET CHIDKEHHIO YPOBHS IMEPENOJHEHHOCTH
UCIIPABUTEIBHBIX YUPESKICHUM, a TAKXKE SBISICTCS SKOHOMHYECKH BBITOMHBIM IS
rocyiapcTaa.

HccnenoBanre ocoOOEHHOCTEN TaKOro BUAA YrOJOBHOTO HaKa3aHUs Kak IITpad
MO3BOJIMJIO BBIIBUTH CIEAYIOIIME MPOOIeMbl B 00JIACTH Ha3HAYEHHS] U UCIOJHEHUS
JAHHOTO HaKa3aHU4.

[Ipexne Bcero, cinenyer orMeTuthb, yTo B YUK P® nmio, mpuroBopeHHOE K
mTpady o0O003HAYEHO Kak oOcCyXIeHHbli, a B @3 «00 HCIOIHUTEIHPHOM
MIPOU3BOJICTBEY» — KaK JOJKHUK.

Cnenyromas mnpobiemMa CBs3aHa C MOPSAKOM OOpalleHus: OpUroBopa K
ucnoiHeHn0. OcyXAeHHbI K mTpady 0e3 paccpodkH BBHITUIATHI O0S3aH YIUIATUTH
mTpad B TeyeHue 60 HEN co THS BCTYIUIEHHUS MPUTOBOPA B 3aKOHHYIO cuity (4. 1 CT.
31 YUK P®). Otot cpok cratheit 103 denepanbHoro 3akona ot 02.10.2007 Ne 229-
®3 «OO0 UCMOJHUTENHFHOM MPOU3BOJICTBE» HA3BIBAETCS CPOKOM JJisi TOOPOBOJIBLHOTO
UCIIOTHEHUs TpeOoBaHusl 00 yruiare mrpada.

BmecTte ¢ TemM comiacHO TOW K€ HOpPME BBINIEYKa3aHHOTO 3aKoOHa,
PETYJIUPYIONIETO YCIOBUS M TOPSJIOK MPUHYAUTEIHLHOTO HUCIOJHEHHUS CyAeOHBIX
aKToB, U 1. 9.2.16 UHCTpyKIMU 10 Cy1e0HOMY JIE€JIONMPOU3BOJICTBY B palOHHOM CYJIEB
TEYCHHE TPEX CYTOK CO JHS BCTYIUICHHS IPUTOBOPA B 3aKOHHYIO CHITY JOJKHBI OBITh
oopMIIEHBl HUCHOJHUTEIBHBIM JUCT O B3bICKAaHUM MITpada, paCIOPSHKEHUE O

BCTYIUICHHWH NIPUTOBOpPa B 3aKOHHYKO CHJIIy M BMECTE C KONMEN IIPUTOBOPA
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HamnpaBJIeHbl B COOTBETCTBYIOUIYIO CIyX Oy CyIeOHBIX TPUCTABOB 10 MECTY
’KUTEJILCTBA OCYKJIECHHOTO.

[Ipu Hamucanuu pabOTHI UCIIOIB30BAHBI IEHCTBYIOIINE HOPMAaTHUBHO-IIPABOBHIE
aKThl, yUeOHUKU M y4eOHbIe MOCOOHs MO YroJIOBHOMY M MEXKIYHapOJHOMY IIpaBy,
MOHOTpaduu, a TaK)Ke aKTyaTbHbIC CTAThH MEPUOANUSCKUX U3aHHIA.

3akuT0ueHne paboThl OTPaKaeT OCHOBHBIE BBIBOJBI aBTOPA, CIICTAHHBIE B XOJ/IE
BCETO BBIITYCKHOTO HCCIICIOBAHHUS.

ITpad mpencrarisier coOO IeHEKHOE B3bICKAHHE, Ha3HAYAeMOe B MIPE/IeIiax,
IPEIyCMOTPEHHBIX YTOJIOBHBIM 3aKOHOM. YUHWTHIBas MOCJIEIHUE W3MEHEHUs
YTOJIOBHOI'O 3aKOHOJATEJIbCTBA YMECTHEE HMEHOBATh IUTpad) HE <JICHEKHBIM
B3BICKAaHHEM», a «HMMYIIECTBEHHBIM B3bICKAaHHEM B JACHEXHOW (opme». [lanHas
TPaKTOBKa IO3BOJIIET OTHECTH K €ro MPEIMETy HE TOJIbKO JICHEKHBIX CPE/ICTB
OCYKJIEHHOTO, HO M €r0 MMYIIEeCTBeHHbIe mMpaBa. KapartenmpHbIli 3nmemMeHT mTpada
HOCHT Ppa30BBIi XapakTep, HE MPOAODKAETCS BO BpPEMEHH U HE OTPHIBAET
OCYKJCHHOTO OT POJICTBEHHOTO OKPY>KEHHUSI.

CymHOCTh W IOpHAWYECKas TPUPOJa HA3HAYCHUS YTOJOBHOTO HaKa3aHUS
3aKJII0YaeTCsl B PeaKIMK rocylapCTBEHHOM BJIACTH Ha MPECTYMHOE ACSHUE, KOTOPOe
BbIpaxkaeTcsi B (hopMe KaparTelbHbIX MEp, a TAKXKE MEP BOCIUTATEIBHOIO XapakTepa,
OOIIECTBEHHOTO TMOPHUIIAHUS, BO3JaraéMbple IO MPHUTOBOPY Cyda Ha CyObeKTa
NPECTYIUICHUS, C LENbI0 OKa3aHWS Ha HEro BO3ACUCTBUSA I MPELYyNPEKICHUS
COBEpIICHUS WM TIOBTOPHBIX MpecTyIluieHnid. OCHOBHBIMU IIETSIMH  yTOJOBHOTO
HaKa3aHUA SIBIAIOTCS: COLMAJbHAsl CIPaBEIMBOCTD, MPEIyNPEKACHUE COBEPIICHUS
HOBBIX NPECTYIJICHUH, HCIIPABICHUE OCYKICHHOT0, KaK IeJb OyJaeT JAOCTHTHYTa B
TOM CiTydae, KOT/Ia OCY KJICHHBIN MOCJIe OTOBITHS HAKa3aHUs HE COBEPIIAET PEIUINBA.

rtpad, kak BUI YroJIOBHOTO HakKa3aHUs, pa3BUBAsCh, HAXOJUT CBOE
OTpaX€HHUE B IHCBMEHHBIX pPYCCKO-BU3aHTUHCKUX JOroBopax JlpeBHepyccKoro
rocyjapcTtBa. 3areM OoJiee AeTaidbHO paccMmarpuBaeTcs B Pycckoit IlpaBae u
CyneOHuke, a Takke B YTOJOBHOM YIOXKEHHU M TMPOJOJIKAET CBOE Pa3BUTHE B

COBCTCKOC BpEMAI.



3aKOHO/IATENHCTBO 3apyOEKHBIX CTPAH COJAEPKUT MOJIOKUTETHHBIE MOMEHTHI B
MPaBOBOM pPETyJIMpPOBaHUU IITpada, M TMPEACTABISAETCSA, YTO COOTBETCTBYIOIINE
HOPMBI YTOJIOBHBIX 3aKOHOB SIBJISIFOTCSI HEOOXOAMMOM MPEeAnochUikoil 3¢ (HEeKTUBHOTO
MIPUMEHEHUSI JAHHOTO Haka3aHus Ha mnpakTuke. Cucrema 3aMeHbl HEYIIAY€HHOTO
mTpada Ha HaKa3aHUsl, CBSI3aHHBIE C JIMIIIEHUEM CBOOO/bI, YCIICIIHO (PYHKIIMOHUPYET
B Pa3BUTHIX €BPONEHUCKUX CTPAHAX U HAMpaBJICHA B MEPBYIO OUYEPE/h Ha MOBBIIICHHUE
3¢ (HEKTUBHOCTH AEUCTBUS JAHHOTO BHUJIA YTOJIOBHOTO HAKA3AHMUS.

OTmeTuM, 4YTO HCCJIEAOBAHUE BBIICIWIO P OCOOEHHOCTEHl MPaBOBOIrO
perynmupoBanusi mrpada B 3apyOexHbIX cTpaHax. OHH, HECOMHEHHO, OTPaXKaloT
HaIlMOHAJIbHBIC CHENU(PUKUA OTAETBLHOTO TOCYIapCTBA, YCJIOBHS €ro pPa3BUTHSA, HO
HEKOTOpbIE TMOJIOKEHUSI, MOTYT C YCIEXOM OBbITh HCIOJb30BaHbl W B HalleM
rocyiapcTBe, MPUMEHUTEIBHO K HAIIIMM KOHKPETHBIM YCIOBUSIM B LEJSAX MOBBIIICHUS
addextuBHOCTH Tpada Kak BHAA HakazaHus. Peub HE HIET O MEXaHUYECKOM
MEPEHECEHUU OTJEIbHBIX MHCTUTYTOB B POCCHUMCKOE MPaBO WU MPUCIOCOOJICHUU
HAI[MOHAJIBHOTO TpaBa TMOJ IMPaBOBYK CHCTEMY KaKoOro-imbo rocynapcTaa.
N3mMeHeHnio 3aKOHOJATENIHCTBA JOJDKEH MPEIIIeCTBOBATh TIIyOOKHUH OOBEKTHUBHBIM
aHaJdu3 COLUMAIbHO-3KOHOMUYECKUX YCJIOBUW TOCYAApCTBa, WCTOPUU Pa3BUTHS
HAllMOHAJIBHOTO TPaBa, a TAKKE MCCJIEJIOBAHUE MPAKTUKH MPUMEHEHUS YTOJIOBHOTO
3aKoHa B PO.

BrisiBneHHBIE  IOpUIUYECKHUE KOJUIM3MHM U TMPOOENbl B 3aKOHOMATEIIBCTBE O
Ha3HAYCHUM U UCIIOJIHEHUW YTOJIOBHOTO HakKa3aHUsS B BUje IITpada SIBISIOTCS HE
€MHCTBEHHBIMU, HO TUIMUYHBIMU TpoOJIeMaMu Jid JTaHHOU cdepbl ACSTEIbHOCTH.
Wx mopoauno OTCyTCTBUE €IMHOTO MOAXO0Ja 3aKOHOJATEN K CIocol0y M Ipoueaype
WCIIOJTHEHHUS HaKa3aHus B BUjE mrpada.

Bo3MmoxHBIE TyTHM TPEOJOJEHUS 3TUX MPOOJIEM BHUASITCS B YCTPAHCHHH
npotuBopeunii U yaupuxauu Hopm YK PO, VUK P® n @3 «O6 ucnoaHUTEIbHOM
MIPOU3BOJICTBE», CBA3AHHBIX C UCIOJIHEHUEM HaKa3aHUs B BUJE YrOJIOBHOTO miTpada,
Y BBIPA0OTKE OJJHOOOPA3HOTO MOHMMAHUS STOTO BUJIA HAKA3aHUSA /IS BCEH MPABOBOM
cucteMbl. [IpennokeHHbI MEXaHU3M COBEPIICHCTBOBaHUS IITpada Kak yroJoBHOTO

HaKa3aHWs IMO3BOJIMT PCHIUTD BBISIBJICHHBIC HpO6J'I€MBI B I[aHHOﬁ o0OnacTH.
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Tonbko IIpy BHCCCHHUHU COOTBCTCTBYIOIIHNX U3MEHEHUN B 3aKOHOOAaTCJIbCTBO,
HITpa(i) HMCCT BO3MOKHOCTDH ITOJJHOIICHHO PCAJIN30BLIBATLECA U B CBOCM IIPHUMCHCHHUHU
AOCTUTaTb OCHOBHLBIC 1CJIM YIOJOBHOI'O HAKa3daHUsA — CHPAaBCAJIMBOCTH U

UCIIPABIIEHUE OCYXIECHHOTO.

11



