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BBEJIEHUME

Ha nporspkeHun KU3HHA KaKIbIM YEJIOBEK COIPUKACAETCS B TOW WIM MHOU
CTEIIEHU C CEMEHHBIM IIPABOM, TAK KaK €ro >KM3Hb C CAMOI'0 POXKACHUS MPOTEKAET
B MaJIbIX WJIM OOJIBIINX COLMATBHBIX KOJUIEKTUBAX UM OOBEAMHEHUSX, TAKUX KaK
CEMbsl, KOJUIEKTUB, IOCyJapcTBO. 1[0 IOCTHMKEHHIO COBEPLICHHOJETUS YEIOBEK
CO3/laeT CceMbl0 caMmocToATenbHO. Kak  oOmen3BecTHO rocyaapcTBEHHas
peructpanus Opaka MOpPOXKIAET OOOIOJHBIC TMpaBa M OOS3aHHOCTH CYIIPYIOB,
UMYILECTBEHHbIE OTHOILIEHUS, O KOTOPBIX MOJIOJbIE JIIOJU, BCTymnass B Opak, He
3HatOT. COOCTBEHHOCTh  KaK 3KOHOMHYECKAs  KaTeropusi  COMYTCTBYET
YEJI0BEUYECKOMY COOOIIECTBY Ha MPOTSHKEHUHU BCEU €ro UCTOPUHU 32 UCKIIOUEHHUEM,
MOy, T€X MEPBOHAYAIBHBIX JTAIlOB, KOTJA YEJIOBEK €II€ HE BBIACIHWICA W3
IPUPOABI U YJIOBIETBOPSII CBOM MOTPEOHOCTH C MOMOIIBIO TaKUX 00Jee MPOCTHIX
cI0c000B IPUCBOEHUS, KaK BJIaJICHUE U MOJIb30BaHUE.

B Hacrosimee Bpems, korna Poccuiickas denepanus npu3HaHa IIPaBOBBIM
rocyJapcTBOM M BCE€ MpaBa M CBOOOBI IpakaH rapaHTUPYIOTCS M 3alUIIAI0TCA
3aKOHO/ATEJIbCTBOM, B OCOOOM 3alUTE HYXKIACTCSl HE TOJbKO MHAWBHyaJlbHAas,
HO M 00111as coOOCTBEHHOCTh. [IpaBoBbIe HIOAHCHI 0011IE COOCTBEHHOCTH CYIPYIOB
aKTyaJIbHBI U B MEpHOJ AeicTBUS uX Opaka, U mocie ero pacnaga. [Tomuac, korna
OpadyHO-CeMEMHbIE OTHOLIEHHS Y CYNPYTroOB MPEKPAIIAOTCs, KaK MPEeKpalaloTcs 1
YyBCTBa, OCTaeTCs O00IIee HMMYLIECTBO, KOTOPOE SBISIETCS MNPEIMETOM CaMbIX
APKUAX JUCKYCCHM.

OcHOBHOI 0a30¥ peryJMpoBaHUsI pacCMaTPUBAEMbIX OTHOIICHUN SIBJISIETCS
COBPEMEHHOE CEMENHOE 3aKOHOAATENBCTBO, KOTOPOE HE CTAaBUT TNPHUOPUTET
OJIHOTO CyIIpyra nepex APYrHMM, a HalpOTUB, TPAKTYET PaBEHCTBO CYIPYTOB.
Cynpyru AOKHBI CTPOUTH CBOM OTHOILICHHMS HAa YBa)KEHHH, B3aMMOIIOMOIIH,
cocoOCTBOBaTh B OJAaromojilyyud M YKpEIUIGHHHW ceMbu. VMyriecTso,
MpPUOOPETEHHOE CYyNpyraMu BO BpeMs Opaka, CUMTAeTCS WX OOIIMM MMYIIECTBOM,
NOTOMY KaXJbld M3 CYOpyroB HMMEET OJIMHAKOBbIE MpaBa U OOS3aHHOCTU B
OTHOLIEHMU Hero. OTYyXJIeHHE HMYIIECTBA HEBO3MOXKHO, €CIU OTCYTCTBYET

corjacue BTOpPOTO CYIpyra, a CJIEJKH, COBEpIIECHHbIE BOMPEKH 3TOMY, OyayT
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MpPU3HAHBI CYJIOM HEACHCTBUTENIbHBIMU. Takoe MOJIOKEHUE CBUAETEILCTBYET O
LIEJIOCTHOCTH CEMEWHBIX IIPAB.

Jnsi  perynupoBaHWs HMYIIECTBEHHBIX OTHOIICHUH CYNPYroB HOPMBbI
CEMEMHOTr0 3aKOHOJATEILCTBA MPEAYCMATPUBAIOT IOTOBOPHOU PEXUM UMYIIIECTBA
CynpyroB. 3akjroueHHe OpayHOTO JIOTOBOpPa CIOCOOCTBYET paszieily MMYIIECTBa
CyNpyroB, B TOM 4YHCJIe MPpUOOpeTeHHOe UMM B OyaymieM. [Ipu Hanumauu 6GpayHoro
JIOTOBOpa OTHAJAET MOTPEOHOCTH pa3jesa UMYIIECTBA B CyJAeOHOM MOPSIIKE.

[ToMuMO MMYIIIECTBEHHBIX OTHOIIEHUN CYNPYTrd HECYT OTBETCTBEHHOCTH 3a
CBOUX HECOBEPIICHHOJIETHUX JIETEH B CIydae MPUUYMHEHUS UMU UMYIIIECTBEHHOTO
Bpea.

AKTYaJIbHOCTh [aHHOM TeMBbI OIPEICIACTCd TOW KIIIOUYEBOH POJIbIO,
KOTOPYI0 3aHUMaJIM W Bcerja OyAyT 3aHUMaTh HMYIIECTBEHHBIE OTHOIICHUS
CyNpyroB B KH3HU OOINECTBA, €r0 CTAOWMIM3AIlM{, IPEOJIOJICHUU COIMAIbHON
HanpspkeHHocTH.  [IpoGneMa  co3gaHus  OJaronmpusiTHBIX — YCIOBUM IS
CYILIECTBOBAHMS U PA3BUTHUSI CEMbU B COBPEMEHHOM OOIIECTBE CBsI3aHA, MPEKIE
BCET0, C HEOOXOIMMOCTBIO COBEPIIICHCTBOBAHUS HOPM, PETYJIHUPYIOIIUX WHCTUTYT
Opaka ¥ OTHOILICHUM, CKJIQJLIBAIOIIUXCSI Ha €ro ocHoBe. Ilouck ee paspemieHus
IpernoiaraeT pacCMOTPEHHE BOIIPOCOB O BO3MOKHOCTH ITPABOBOr0 00eCTICUCHUS
YCIIOBUM, HEOOXOIUMBIX JJISi YKPEIUICHUS CTaOWJIBHOCTH OpavyHOro coro3a Kak
MpaBoBOi (DOPMBI CEMbHU; 3aKPEIICHUS CIEIUAIbHBIX MPABOBBIX TapaHTHM st
CyIpyroB B cClly4asX, KOTJla M3MEHECHHE BHYTPUCEMEHHBIX OTHOIIECHWU MOTYT
OTPHULIATEIFHO OTPA3UThCS Ha UHTEpECcaxX OJHOTO U3 HUX.

O0bekT wuHccaen0BaHMSIT — TPaXIAHCKO-CEMEHbIE  OOIIECTBEHHbBIC
OTHOIIICHHS, BO3HUKAIOIIHME B 00JIACTH 0OECICUCHHUS 3aIUThl 3aKOHHBIX TIPaB U
WHTEPECOB TpaxkJaH MPU MPUMEHEHUU HOPM, PETYIHMPYIOIINX MPABOBON PEXKUM
MMYIIECTBA CYNPYTOB.

Ipeamer HCCJIeI0BaAHUSA — HOPMAaTUBHO-TIPABOBHIC aKThI,
perjiaMeHTUPYIOIIUE UMYIIECTBEHHbIE OTHOIICHHUS CYNPYroB U  OBIBHIUX

CYyIpYroB, a TAKXKE CyLIECTBYIOIIAS] TPABONPUMEHHUTEIBHAS TPAKTHKA.



Heab padoThl — KOMIIEKCHOE M3YYEHHUE CYIIECTBYIOIINX TPABOBBIX HOPM
B UMYILECTBEHHBIX OTHOULICHUSX CYIpPYrOB U OCOOEHHOCTH WX NPUMEHEHHUS IMPHU
peanu3anuu rnpaB U 00s13aHHOCTEN CyIIpyroB Ha COBpeMEeHHOM dTane B Poccum.

Hcexons u3 ykazaHHOM LIENH, 3a1a4aMM UCCIeI0BAHMS SBIISIIOTCS:

— PaccMOTPETh TEOPETUYECKUE OCHOBBI BO3HUKHOBEHHS JMYHBIX NpPaB U
00s13aHHOCTEH CYNPYIOB;

— HU3YYUTh COCTOSTHUE HOPMATHUBHOM 0a3bl COBMECTHOM COOCTBEHHOCTH
CYINpPYTOB U OCOOEHHOCTEH ee pa3zena;

— BBISIBUTH OCOOCHHOCTHM OpayHOro J0roBOpa Kak o0co00ro pexuma
MMYLIECTBA CYNIPYTOB;

— MPOBECTU aHAJIU3 IOPUANYECKON CYIIHOCTH U COJIEPIKAHUS I'PAKIAHCKO-
IIPaBOBOI OTBETCTBEHHOCTH CYIIPYrOB IO 00s3aTeIbCTBAM Ha IPUMEPAX CyAeOHON
MPAKTHUKHU.

MeT010/10TrHYeCKYI0 OCHOBY HMCCJIEJOBAHUSl COCTaBIISIIOT OOIEHAYYHBIE
METOAbl TO3HAHUSA: AHAIUTHYECKHM, HCTOPUKO-IIPABOBOW; CPAaBHUTEIBHOTIO,
CUCTEMHO-CTPYKTYPHOTO, JUATIEKTUYECKOTO U JIOTHYECKOTO ITPABOBEACHUS.

HopmatuBHyw 0a3y wucciaegoBanusi cocraBuinu Koucrutymusa PO,
Cemelinbii  kogexkc P®, [I'paxnanckuii  kogekc P®, ['paxknaHckuit
nmpoueccyaibHbii - Kojueke P®, OenepanpHble 3aKOHBI, a Takke JpYyrue
HOpPMAaTUBHBIE NPAaBOBBIE aKThl Poccuiickoit deaepanum.

Teopernuyeckast ¥ MPaKTHYECKAasd 3HAYMMOCTb HCCIIEIOBAHUS COCTOMUT B
TOM, YTO €ro pe3yJIbTaTbl, BBIBOABI M NPEMJIOKEHUS, HAYYHBIEC IOJOKECHUS
yIayOJsiloT TEOPUI0 POCCUUCKOrO CEMEHHOro IpaBa, a TakKe MOryT ObITh
WCIIOJIb30BAaHbl B JAJbHEHINIECH HAaydHOHW pa3paboTKe MpoOieM MPaBOBOTO

pPEryJIMPOBAHUS OTHOILLIEHUM CYTIPYTOB.

OCHOBHOE COAEPXXAHUE PABOTHBI
[IpaBa u 00s13aHHOCTH CYNPYrOB BO3HHMKAIOT IOCJE PETrUCTpalvu Opaka B
opraHax 3alMCH aKTOB TPaXIaHCKOTO COCTOSIHUS, MOJTBEPIKIAIOIICECs

CBUJICTEJILCTBOM O 3aKIt0ueHHH Opaka. C Takoro MOMEHTA Y CYNPYTOB BOZHUKAIOT
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mpaBa W OO0sS3aHHOCTH, Jeisiuecss Ha JudHble W obmume. K audHBIM
UMYIIECTBEHHBIM MPaBa OTHOCST MPABO BIIAJCHUS MOJIb30BAHUS U PACTIOPSKEHUS
HMYIIIECTBOM, MPUOOPETEHHOE OJIHUM M3 CYyIpyroB A0 Opaka M Iepemie/iee K
HEMy B TeueHue Opaka B MOpsKe JapeHus aubo 1o HacienctBy. OoOiee
UMYIIIECTBO  NPUHAJICKUT O0OMM  CympyraMm, paclopsDKeHHE — KOTOPBIM
OCYIIECTBIISIETCS TOJIBKO C COIJlacusl JIpyroro cympyra. B cimydae pacTopskeHHs
Opaka CympyrHu BIIpaBe pa3AeiiTh HUMYIIECTBO MO OOOIOJHOMY COTJIACHIO JIMOO
nyTeM oOparieHuss B cyA. [Ipu Hamuyuu UMEIOMUXCS OOMUX JeTed CyJ JIeTuT
UMYIIIECTBO CYIIPYTrOB C y4eTOM Joiu pedeHka. HecmoTps Ha TO, 4TO Cympyru
pa3BeNNCh, CYIPYT, MPOKUBAIOIINKA OTIACIBHO OT CBOETO PEOCHKA, NMEET IOJTHOE
IIPaBO BOCHHUTHIBATH €TI0 U HECTH 3a €T0 JIETHHSI OTBETCTBEHHOCTh. TaKkxe B ciiydae
pacTopeHuss Opaka CYNpyr B OTHOIICHWH JAPYroro Cympyra MOXKeT 0oOpaThTh
B3BICKAHUE HA CBOE COJIEP)KAHME MPU HAIMYUU OOCTOSITENICTB, YKa3aHHBIX BHIIIIE,
U Ha CoJepKaHUE HECOBEpIIEHHOJNIETHET0 pebenka. Takum  oOpazowm,
OCYIIIECTBIISIOTCS MpaBa U 00sI3aHHOCTH CYIIPYTOB.

Hopwmpbl nelicTBytomiero 3aKOHOJATENbCTBA MTPEAYCMATPUBAIOT JBE (POPMBI
o011eii cOOCTBEHHOCTH: 0OIas aojieBas COOCTBEHHOCTh M OOIasi COBMECTHAas
COOCTBEHHOCTb. YYaCTHHUK OOIlel J10JIeBOM COOCTBEHHOCTH UMEET 3apaHee
OTPENICICHHYIO JIOJIF0 B TIpaBe COOCTBEHHOCTH. OTOM JOJIGH OH MOXET
CaMOCTOSTEIILHO PACTIOPSAUTRCS: MOAAPUTD, ITPOIATh, 3aBEIIAaTh U T. 1. (COOMI0Ias
IIPY ITOM MPEUMYIIECTBEHHOE MPABO MOKYIKH €€ APYTUMHU y4aCTHUKAMH J0JIEBOM
COOCTBEHHOCTH). YUYaCTHHUK OOIIEH COBMECTHOM COOCTBEHHOCTH (B TOM 4YHCIIE
CYIIPY’KECKOM) HE MOXET COBEpIIaTh MOJOOHBIC CACNKHU. J[JI1 3TOro OH JOHKCH
CHaYajia OMPEJEIUTh U BBIACIUTH CBOIO J0it0. Cynpyrd MOTYT, HE pacTopras
Opaka, W3MECHHTh 110 B3aMMHOMY COIJIAIICHHIO OOIIYI0  COBMECTHYIO
COOCTBEHHOCTh Ha OOIIyl0 JoJieBylo. B corjameHun, COCTaBICHHOM B
MUCbMEHHON (OpME U 3aBEPEHHOM y HOTapHyca, CYNPYyrd JAOJKHBI OMPENCTUTh
JIOJTH, TIPUUUTAIOIIHECS KaKIOMYy 13 HUX. Eciu Bormpoc 00 onpeneneHuu 10aei He

yIAeTCsl pEIIUTh B JOTOBOPHOM MOPSJIKE, CYIPYTH MOT'YT OOpPaTUTHCS B CY/I.



CoBMecTHOW COOCTBEHHOCTBIO BIAJACIOT TOJBKO Cymnpyrd, Hukakoe npyroe
JMII0, HE3aBUCHMO OT €ro MOMOIIM CYIpyraM B IPHOOpETEHHUH HMYIIECTBa, HE
MOJKET CTaTb YYaCTHUKOM HX COBMECTHOW coOcTBeHHocTtu. Cymnpyru
00nafaloT paBHBIMUA TpaBaMHU Ha HMMYIIECTBO, HE3aBUCUMO OT AaKTHBHOCTHU
y4acTusl KaKJ0r0 U3 HUX B €ro CO3JaHUM, 1aXe €CIIU OAUH U3 CYyIIPYrOB B IEPUO
Opaka HE MMEJl CaMOCTOSITEIbHOTO J0XO0JAa, T. K. BEJ JIOMAIlIHEE XO3sICTBO,
yXaXHUBaJ 3a IETbMH, CITY>KUJ B apMUH, UTUTEILHO OOJIEN U TIp.

[IpaBo o001mIeii COBMECTHOM COOCTBEHHOCTH Ha BemU (MMYIIECTBO)
BO3ZHHMKAET y CYIIPYroB C MOMEHTA IE€peXo/ia MpaBa COOCTBEHHOCTU K 000UM J100
K oaHoMy wu3 Hux. IllpaBuia mnepexoga COOCTBEHHOCTH pEryJIUPYIOTCS
IpaXIaHCKUM 3aKOHOJATENIbCTBOM. Tak, MpaBo COOCTBEHHOCTH y MpuoOpeTaTens
BEIIM II0 JOrOBOPY BO3HMKAET C MOMEHTAa €€ MepeJayd, €clidi HHOE He
IPELYCMOTPEHO 3aKOHOM WJIM JIOrOBOpOM. Eciu oOT4dyXJeHHE HMYyILIeCTBa
NOJUIE)KUT ~ TOCYAAPCTBEHHOM  perucTrpanu, MpaBoO  COOCTBEHHOCTH Y
npuoOpeTaresisi BO3HHKAaET C MOMEHTa Takoil peructpanuu. BpemeHHoe
pa3zieNibHOE MPOKUBAHUE CYNPYroB HE MU3MEHSET pexuma UX oOlIell coOBMeCTHOU
coOcTBeHHOCTU. Eciu pa3nenbHOe NpOXKUBAHHUE COMPOBOXKIAETCS MPEKpaIIeHUEM
CYNIPY’KECKUX OTHOIIEHHH, CyJ MOXET NMPU3HATh HMMYIIECTBO, HAXXUTOE HMH B
3TOT NEePUOJ, COOCTBEHHOCTHIO KaXJI0TO U3 HUX.

CoBMeCTHOM COOCTBEHHOCTBIO CYNPYrOB MOXET CUMTaThCsl JH000€
UMYILIECTBO (BELY, UMYILIECTBEHHBIE NIPaBa), HE U3BATOE U3 000POTa.

[Tog OTMEHHUTENbHBIM YCIOBHEM OpadHbId JIOTOBOP 3aKIIOYAETCS B TOM
cilly4yae, €cliM CYNpPyrd T[OCTaBWJIM B 3aBUCUMOCTb OT OOCTOSITENBCTB,
OTHOCUTEIBHO KOTOPBIX HEWU3BECTHO, HACTYNSAT OHM WJIM HE HACTYIAT, HE
BO3HMKHOBEHHE, a TMPEKpalleHue MX B3aUMHBIX HWMYIIECTBEHHBIX IpaB U
00s13aHHOCTEH.

Baxxno 3ameruth, uTO OpayHble JOTOBOPHI, KOTOpPbIE OBLIM 3aKIHOYECHBI
cynpyramu B cooTBeTcTBUM C 1. 1 cT. 256 'K P® ¢ 1 suBaps 1995 r. mo 1 mapra
1996 r., UMEIOT I0PUINYECKYIO CHUITy 0€3 HOTapHAIBHOTO YAOCTOBEPEHUs, TaK KaK

HOPMbI TPAXIAAHCKOIO 3aKOHOAATCIbCTBA HC IPCAyCMATPHUBAINW OJIA 6pa‘{HLIX
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JIOTOBOPOB 00s13aTeNbHON HOTapHalbHOU (Popmbl. Takum 00pa3oM, 3aKIIIOUEHHBIC
OpadHbie TOTOBOPHI B YKa3aHHBIN MepHOJ, 0(OPMIICHHBIE B IPOCTON MUChMEHHON
dbopme, SABISAIOTCS  JACHCTBUTEIBHBIMHM, 32  HCKJIIOYEHHEM  CIIYy4aeB  UX
MPOTUBOPEYHS TPEOOBAHUSIM CEMEMHOTO 3aKOHOIaTEIILCTBA.

B cBa3u ¢ wem, B m. 5 cr. 169 CK cnenmuasbHO OrOBOPEHO, YTO
yctanoBJieHHbIe TJ. 8 CK (c1. 40—44) ycnoBust ¥ OPSIOK 3aKIIOUCHHUST OpayHbIX
JIOTOBOPOB MPUMEHSIOTCA K OpayHbIM JIOrOBOpPaM, 3aKJIIOUYECHHBIM Tocie 1 Mapra
1996, 1. e. mocne BBeneHus CeMelHOro Kojiekca B JEMCTBHE. 3aKJIIOYCHHBIC
Opaunble goroBopel jgo 1 Mapra 1996 1. neMcTBYIOT TOJIBKO B YacTH, HE
IIPOTUBOpPEYAIIEN MOJ0KEHUAM CEeMENHOr0 KOJeKca.

bpauHblii 1OrOBOp MMEET CBOM CPOKH. Tak, JOroBOp, 3aKJIFOYCHHBIA HaA
OTPENICNICHHBIA CPOK, HAa3bIBACTCS CPOYHBIM, a JOTOBOpP, 3aKIIOYCHHBIA 0€3
yKa3aHus CpoKa ero AeUCTBUsS, — OECCPOUHBIM.

Baxxno 3amertuth, 4TO eciu OpadyHbld JTOTOBOP ObUT 3aKJIIOYEH, HAIPUMED,
M0 MCTEUEHUM NIBYX JIET HAXOXKJACHUA B Opake CyNpyroB, TO MPU PACTOPKEHUU
Opaka WMYyIIECTBO, MNPUOOPETEHHOE CylmpyramMud 0 MOMEHTa BCTYIUJICHUS B
JelcTBUE OpayHOro JOrOBOpa, MOJJICKHUT pa3fely IO MpaBujiIaM COBMECTHO
HAOXUTOr0 wuMmymecTsa. OaHako B OpayHOM JOTOBOpPE CYNPYrd MOTYT
MpPEAYCMOTPETh M3MEHEHHE MPABOBOTO PEXUMA TAKOTO HMYILIECTBA, KaK Ha
Oynymiee BpeMsi, Tak U ¢ OOpaTHOM CHJION, HampuMep, C MOMEHTa 3aKJIFOUCHUS
Opaka.

[Tocne oxoH4aHHWs CpoKa AEUCTBUSL OpayHOro JOTOBOpPA MMYIIECTBEHHBIC
nmpaBa U OOSI3aHHOCTH CYIPYroB OYIyT PEryJIupOBaThCS HOPMaMU CEMEHHOTO
3aKOHOAATEIBCTBA O 3aKOHHOM PEXUME UMYIIECTBA CYNPYTOB.

N3 Bcero BbIllIeCKa3aHHOTO JI€JIa€M BBIBOJI: MPEIMETOM OpavyHOIro JOTOBOpa
SIBJISFOTCSI UMYIIIECTBEHHBIC OTHOIICHHS MEXIY CyNpyramu, Kakue-iuOo Apyrue
CEeMEHHBIC OTHONICHHSI OpPaYHBIM JOTOBOPOM PETYIHPOBATHCS HE MOTYT.

Takum oOpa3om, Hajemnsis CynpyroB IIpaBOM ONpPEAENsSTh B OpayHOM
JIOTOBOPE CBOM HMYIIIECTBEHHBIE TpaBa W OOS3aHHOCTH, 3aKOH BMECTE€ C TEM

MpeaycMaTpUBaeT OIpPEACNICHHbIE OrpaHUYeHUsi CBOOOIbI OpayHOro JOTrOBOpaA C
;



LENbI0 HE JAOMYCTUTh HApYIICHUS MPaB U UHTEPECOB, KAK CAMHUX CYIPYTOB, TaK U
JPYTHX JINILI.

bpaunpiii  g0roBOp —  Pa3HOBUIHOCTH  JIBYCTOPOHHEH  CJEJIKH.
CrnenoBaTenbHO, OH JOJDKEH MOAYUHATHCS OOIIKMM MpaBHJIaM JIEHCTBUTEIBHOCTH
caenku (ct. 153—181 I'K P®). Bons kaxaoro u3 cynpyros (OyAaymux Cynpyron)
OTHOCUTEJIBHO 3aKJIIOUeHUs OpayHOro JOroBopa W €ro YCIOBUM JOJDKHA
dbopMHpOBaTHCS CBOOOTHO, CAMOCTOATEILHO, 0€3 MPUHYKICHHSL.

B npotuBHOM ciyyae 3aKIIOYEHHBIA TMOJ] BIUSHUEM HACWJIUS, YTPO3BI,
oOMaHa, CTEYEHHs TSKEIbIX OOCTOSTENbCTB OpauHbI JIOTOBOP MOXET OBITh
IIPU3HAH CyJIOM HENECUCTBUTENBHBIM I10 HCKY MOTEPNEBIIEH CTOPOHBI. C TOMOIIBIO
Opa4yHOro J0roBOpa CyNpPYyrd MOTYT peain30BaTh CBOE MpPaBO HAa MU3MEHEHHE IO
COOCTBEHHOMY YCMOTPEHHMIO YCTAaHOBJIEHHOTO 3aKOHOM PEXHMa COBMECTHOMN
cooctBeHHOCTH cynpyroB. CoxaepkaHueM OpayHOrO JOroBOpa SIBISIOTCS €ro
YCIIOBUS, B KOTOPBIX CTOPOHBI YCTAHABIMBAIOT IPABOBOM PEXHUM CYHPYKECKOTO
uMylIlecTBa. B ycinoBusax OpadyHOro AoroBopa (PUKCUPYIOTCS PELIEHUS CTOPOH 10
BOXHEHIIMM, C KX TOYKHM 3pEHHUS, AacleKTaM HMYIIECTBEHHbIX OTHOILEHUMN
CyNnpyroB B Opake H(WUJK) B CIIydae €ro pacTOP>KEHHUS.

ITo cytu, OpayHblif TOrOBOp — 3TO BOJIEBAsl MOJIENb MOBEIEHUS CYNPYTroB
nocJie BCTYIUIEHHsI JOTOBOpa B CHITY B c(pepe UMYLIECTBEHHBIX OTHOLLIEHUH.

Hanuuue ycnoBus B OpayHOM JIOTOBOPE MOYKHO pacCMaTpUBaTh B KaueCTBE
JIOTIOJIHUTEIBHON TapaHTUU COOJIIOJIEHUSI UHTEPECOB CYNPYIroB (MJIM OZHOIO M3
HUX) B Pa3IUYHBIX MpeanoyiaraeMplX (TIPOTHO3UPYEMBIX) HMHU >KH3HEHHBIX
CUTYaIUsIX.

OTBETCTBEHHOCTh CYIPYIOB IO 0053aTelNbCTBAM, KaK MPaBUIIO, SIBIISETCS
umytiectBeHHOW.  [loaToMy Ha HMMYHIECTBO CyIpyra-JoJKHUKA MOXET OBbITh
oOpallleHO B3bICKaHUE MO TPEeOOBAHMIO KPEAUTOPA HE3aBUCUMO OT COACPHKAHHS
OpayHOro JI0TOBOpa, IO YCIOBUSAM KOTOPOrO HW3MEHWJIOCh MAaTepHaIbHOE
MOJIOKEHUE  JIOJDKHMKA  (MMYLIECTBO  CYNpyra-J0JDKHHMKA — MEepenuio B

COOCTBEHHOCTh JIPYTOTO CyNpyra, WU CTaJ0 COBMECTHOH COOCTBEHHOCTBIO



CYNpYroB, WIA YMEHBUIWJIACH €ro J0Ji1 B oOLEM HUMyllecTBe cynpyros). llpu
3TOM caM OpaydHbIil TOTOBOP SBISETCS NEUCTBUTEIBHBIM.

K cymiecTBeHHO U3MEHUBIIUMCS OOCTOSITENILCTBAM OTHOCSITCSl 3aKJIIOUYCHHE,
W3MEHEHHUE WIH PacTOPKEHHE OPayHOro JI0roBOpa MEXAy Cylnpyramu, BCIEACTBUE
4Yero IMpOU3OILIM 3HAUYUTEIbHbIE W3MEHEHHUS HWMYIIECTBEHHOTO MOJIOKEHUS
JOJDKHUKA, YEer0 KPEeIUTOp HE MOT MPElBHUIIETh, MHAUE JIOTOBOP MEXIYy HUM U
CYNPYTOM-J0JIKHUKOM He ObUT OBbI 3aKiI0YeH JIMOO ObUT OBl 3aKIIFOYCH HAa WHBIX
YCIIOBHUSIX.

Ecnu cTopoHBl HE JOCTUINIM COTJIAIIEHHUS O MNPUBEICHUH JOrOBOPa B
COOTBETCTBHE C CYIIECTBEHHO W3MEHMBIIMMHCS OOCTOSATEIBCTBAMH HIIM O €ro
PacTOP>KEHUH, JOTOBOP MOXKET OBITh pacTOpruyT (oOliee MpaBuio) WIK U3MEHEH
(kak uCKJIIOYeHHWE U3 OO0Ilero mpaBujia) pEHICHHEM CcyJa M0 TpeOOBaHUIO
KpeauTopa (KpeaUuTOpoB) Cynpyra-I0JKHUKA.

3AKJIIOYEHUE

Ha 0a3e BBINOJHEHHOTO HMCCIENIOBAaHUSA OBUIM C/EJIaHbl TAKUE BBIBOJBI U
IIPEIIOKECHHUSL:

Heobxoaumo BHecTu HekoTopble KoppektupoBku B CK P®, cornmacho 1. 1
CT. 34 WUMyIIeCTBO, HaXHUTOE CyNpyraMu BO BpeMmsi Opaka, SBISETCI HX
COBMECTHOI COOCTBEHHOCTHIO. JlaHHas HOpMa He IpeaycMaTpUBaeT (PUHAHCOBYIO
MOMOILb UHBIX JIUI] HAa MPUOOpETEHNE UMYIIECTBA cynpyramu. Tak, poauTeny Win
WHBIE TpPEThbU JIMIA, OKA3aBIIME MAaTEpPUAIbHYI0 TIOMOIb, HANpUMEpP, Ha
npuoOpeTeHNe KUibsi HE HUMEIOT 3aKOHHBIX MpaB Ha Hero. CremoBartelbHO,
NPUOOPETEHHOE XWbe OyAEeT CYUTAThCS COBMECTHO HAXKUTHIM HMYIIECTBOM
CynpyroB. BpixogoM U3 JaHHOW CHUTyaUHUH SIBJISIETCS HOTApUATLHO
yIOCTOBEpPEHHAs CIIPaBKa, MOATBEP:KIatolias oKkazaHue (PMHAHCOBOM MOMOILHU U €€
pa3Mep TpeTbUMH JHUI[aMH, Ha NpuoOpeTeHue cympyramu >kuibs. Ho He Bce
TpeThU JMIa OQOPMISIOT TOAOOHOTO poja JOKyMeHTHl. Bo wu3bexanue
BO3MOYKHBIX Pa3HOIJIACUM MpHU pa3fesie COBMECTHO HAXXUTOTO HMMYILECTBA C
WCITOJIb30BAHUEM CPEJICTB WMHBIX JIHMI], HEOOXOAMMO JOMOJIHUTh B M. 2 CT. 34, a

KOHKPETHO: NMPUOOpETEeHHE MMYIIECTBA CYNPYroB C MOMOIIBIO TPEThUX JIMI[ HE
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OyAeT cuuTaThCs B MOJIHOM 00BhEME, COBMECTHO HAKUTOM MMYILIECTBOM CYNPYTOB,
a Juib B ero yactu. Takxke nonosHuTh 1. 2 ¢T. 38 CK P®, a koHKpeTHO: ol1iee
UMYIIIECTBO CYIPYTrOB MOXKET OBbITh pa3lieIeHO MEXIy CynpyramMu I0 HX
cormamenuto. Ilo >kemaHWio CympyroB WX COTJAllIEHHE O paszene o0Iero
UMYIIIECTBA MOXKET OBITh HOTApHAJIbHO ynocToBepeHo. K cornamenuto o pasjene
OOIIEro UMYIIECTBA CYNPYroB MPUMEHSIOTCS TpeOOBaHUs, YCTaHOBJIEHHBIE CT.45
CK PO.

N3MeHeHrneM 3aKOHHOTO pEeXUMa HMMYIIECTBA CYNPYIOB  SIBJISIETCSA
JOTOBOPHBIM peKHUM. JIOTOBOPHBIM PEKHUM YETKO pPA3rpaHUYMBAECT HMMYLIECTBO
CYNpYroB, KOTOpoe OyleT HpHoOpeTeHO BO BpeMsa Opaka JUOO KOTOpPOE yxkKe
UMeEeTCsl Y KaXaoro u3 Hux. HeoOxoImMo BHECTH HEKOTOpbIE KOPPEKTUPOBKH B
CK PO, cornacHo n. 1 ct. 41 OpauyHblii 1OrOBOpP MOXKET OBITh 3aKJIIOUEH KaK JI0
roCyJlapCTBEHHOM perucTpauuu Opaka, Tak u B jro0oe Bpems. [laHHass HOpMa, Ha
HaIll B3IV, HE COBCEM KOPPEKTHA B YAaCTHU 3aKIIOUYEHHs] OpayHOIro JI0TrOBOpa BO
BpeMs Opaka, HOCKOJIbKY pa3/iesl UMYILECTBAa MPOU3BOIUTCA OCO3HAHHO, UCXOS U3
NOJyYeHHOW NPUOBLUIU OT 3aHATHUS NPEINPUHUMATEIbCKON AESTEIbHOCThIO JTHO0
HAOXUTOro umymecTsa. [lpakThka mNOKa3bIBAE€T, YTO  3aKIOYEHUE OpavyHOTO
JIOTOBOpAa IO pa3felny HMMYIIECTBA CYNPYIOB 3aKaHYMBAETCA, Kak IPaBUJIO,
pactopxkeHueM Opaka. Bo wu30exxanue BO3MOXKHBIX Ka3yCOB HEOOXOIUMO
U3MEeHUTh M. 1 cT. 41, a KOHKPETHO: OpayHbI JOTOBOP MOMKET OBITh 3aKIJIIOUEH
TOJIKO 10 MOMEHTa IOCyJIapCTBEHHOM perucTpanuu Opakxa.

Takum 06pa3oM, mogo0Has 00JacTh CEMEHHOIo MpaBa HyXJaercs B Oosee
JETaIbHOM MEPECMOTPEe U U3MEHEHUH, TJIaBHBIM 00pa3oM, C MOMOIIBIO BHECEHUS
HEOOXOIMMBIX KOPPEKTUPOBOK B 3aKOHOJATENIbHBIC akThl PD, Tak Kak Ha JaHHBIN

MOMCHT 3TO JAJICKO HE BCC HpO6HCMBI, KOTOPLIC MOABJISAIOTCS B 9TOI 00JIaCTH.
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