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AKTYaJIbHOCTh TeMbl HCCJEAOBAHUA OIPEIEIACTCS TEM, YTO Ha CETrOHSIIHUN
JIEHb B JESATENBHOCTH CyOBEKTOB TPAXIAHCKOTO 00OpOTa CAENTKHU MO JapeHUIo
MPOJIOJDKAIOT 3aHUMATh 3HAUUTEIbHOE MeCcTO. [loroBop napeHus: ObLT MpeIMeToM
VCCJIEIOBAHMSI MHOTMX COBPEMEHHBIX YUYEHBIX- mpaBoBenoB ( M.U. bparunckoro,
A.JI. Makosckoro, WMN.FO. BepsynoBa, A.M. brukoBa, A.A.Kocopykosa,
T.M.HectrepoBoii u apyrux. OQHAKO HEKOTOpPHIE BOIPOCHI, KaCaOIIEECs €ro
IIPaBOBOM MPHUPOJBI OCTAJUCh HE JO KOHLA PAacKpbhIThIMU. Tak, 10 CHX MOp
OCTa€TCsi HEPEHIEHHBIM  BOINPOC, KAaCAOUIMKCS TOHATHS W CYIIHOCTH
MOKEPTBOBAHMSI KakK PpPa3HOBHIHOCTH JOroBopa JnapeHus. Hapsamy c¢ 3Tum,
CYILLECTBYET HEOOXOJUMOCTh B HUCCIEAOBAHUM LIETEH, ISl JOCTHXKEHHSI KOTOPBIX
3aKOHOAATENb OrPAHMYMBAET WJIM CTABUT MOJ 3alpeT COBEPUICHUE OapeHUS.
JloroBop napeHusi, B OTJIMYUE OT BCEX OCTAIbHBIX, MOXET OBITh OTMEHEH, YTO
0OyCIIaBIMBAET MOAPOOHBIN AHAIN3 MPENETOB JOMYCTUMOCTH COBEPLIEHUSI TAKOTO
NehcTBUsS U ero oOocHoBaHHOCTU. Cregyer oOpaTUTh BHMMaHHE Ha TO, 4YTO
JIOTOBOP JTAPEHHsI HEPEIKO COBEPIIAETCA NOJA BHIOM APYrOM CHIENKH, HAIPUMED,
Kyr-npogaxku. Ha 3Tor c4€r B cyAeOHOW MpakTUKE HEPEIKO BO3HUKAIOT
BOIMIPOCHI OTHOCUTENHHO KBAJTM(PUKAIMK TOTO WM HMHOTO COTJIAIIEHUS Kak
JIOTOBOpA JIapeHusl, MPaBUIbHOE PELIEHUE KOTOPBIX MO3BOJISIET M30€XKaTh pHCKa
HapYIIEHUs MPaB U 3aKOHHBIX HHTEPECOB CyOBEKTOB IPakIaHCKOTO 000pOTa.

O0BLeKTOM HCCJIeI0BAaHHUSA  SBISAIOTCA  OOIIECTBEHHBIE  OTHOIICHUS,
BBITEKAIOIINE U3 JOTOBOPA AapECHUSI.

B poim mpeamera BbiCcTymnaroT nojoxeHus ['paxaanckoro koxekca PO o
JApEHUU, a TaKK€ HOPMBI HMHBIX HOPMATHBHBIX MPABOBBIX AKTOB, C IMOMOIIBIO
KOTOPBIX OCYIIECTBISIETCS MPABOBOE PETYIUPOBAHUE JAHHOTO JJOTOBOPA.

Ieabl0 BbINYCKHOW PadoThI SBISETCS aHAIU3 MPABOBOM MPUPOIBI
JIOTOBOpA JlapeHusi W BbIPAOOTKA MPEJIOKEHUN IO COBEPIICHCTBOBAHUIO €TI0
MPABOBOI'O PETYJIHPOBAHUSI.

JUist TOCTM>KEHMsSI TIOCTABJICHHOW 1eiAM ObUIM TOCTaBJIEHBI CIEAYIOIINE
B3aMMOOOYCJIOBJICHHbBIC 3a/1a4N:

- PaCKpPBITHUC ITOHATHA, CYIITHOCTHU W IIPU3HAKOB JIOTOBOPA AAPCHUA,



- ONPEICJIEHNE BUJOB JIOTOBOPA JAPEHHUS;

- aHaJau3 MpaB, OO0SI3aHHOCTEN W OTBETCTBEHHOCTU CTOPOH IO JOTOBOPY
JapEHNs;

- U3YYEHHE OCHOBAHUU JIJIsI OTPAHUYCHUS U 3aAIIPEIICHUS TapCHUS;

- OLICHKAa BO3MOKHOCTEM IO OTMEHE TAPCHHUS;

- HCCIIEZIOBaHUE BOMPOCOB, CBA3AHHBIX C KBAIU(PUKALIUEH TOTOBOpA JTapeHUs
KaK MHMMOM WJIM NPUTBOPHOU CIEIIKH.

Peanu3anuss HaMedeHHBIX LEJeW M 3a4a4 OCYILIECTBIUIACH HA OCHOBE
WU3YUYCHHs] OPUIMYECKOM JIUTEpaTypbl, IMOCBSAIIEHHONM 3asABIICHHOW TEME.
[loBbIIEHHBI MHTEpEC K NpOOJIeME IOPUINYECKUX (PAKTOB B CEMEHHOM IpaBe
NpOSIBISIM  CleAylomme  cneuuanucteli-ipaBoBensl: K. AHToHOB, M.U.
bparunckuii, A.W. beruko, N.FO. Bep3ynos, 3.B. XKyk, O.C. Hode, A.A.
Kocopykos, A.B. Konsuios, FO.I'. JleckoBa, A.JI. Makosckuii, /.. Meiiep, B.A.
MukprokoB, A.JI. Makosckuii, C.B. Marsuenko, W.b. HoBuukuii, T.W.
Hecreposa, E.A. Ocranuna, C.K. Conomun, 10.B. Canaznukona, I0.K. Toncroi,
A.C. ®eodunakros, I'.@. [llepmieHeBud u Jp.

[Tpu Hanucanuu O0akanaBPCKOM padOThI UCTOIB30BATUCH TAKUE TTOAXOIbI U
METO/Ibl KaK OOIIECHAYYHBIN NUATIEKTHUECKUI METOJl, aHAIN3 U CHUHTE3, MHIYKIIUS
U JEAyKLIUs, UCTOPUKO-IIPABOBOM, CPaBHUTEIBHO-IIPABOBOM M CTATUCTUYECKUN
METO/IBI.

PaboTa cocTout u3 BBEACHUS, TBYX B3aMMOCBSI3aHHBIX TJIaB, Pa3AeiIEHHBIX

Ha naparpadbl 1 3aKITIOYEHUS.



OcHoOBHOe coepxkanne padoThl

I'maBa 1 BbIMyCKHON paboOThl TOCBAILIEHA MCCIEAOBAHUIO  OOIIEH
XapaKTEPUCTHKHU JIOTOBOpa AapeHus. B pabote aBTOp paccMaTpuBaeT IapeHUe Kak
CHIETIKY, JUJIsl COBEPILIEHUS] KOTOPOH 00s13aTEIbHO HAJIMYUE BOJIM U COTJIacHsl IBYX
CTOPOH, & UMEHHO — JjapuTeis (Ha rnepeaavy gapa) U ofapsiemMoro (Ha MpHUHSTHE).
B cBsi3u ¢ 3TUM JlapeHue XapakTepHu3yeTcsi UMEHHO Kak J1oroBop. Jlapenue — 3To
akT CcBOOOJHOM BOJM MO TMepeaaye HMYIIecTBA B COOCTBEHHOCTh Ha
0e3Bo3Me3HOM OcHOBE. JlapeHHe TakKe OTHOCAT K croco0aM MpuoOpeTeHus
npaBa COOCTBEHHOCTH.

KOHCTUTYTMBHBIM NIPU3HAKOM JOTOBOpA JApPEHUs SBIAECTCS  3aIpeT
BCTPEYHOI'0 MPEIOCTABICHUS, OTPAXKAIOIMIMA BO3ME3THOCTH JOTOBOpA JIapEHUS.
be3Bo3Me3aHbIN XapakTep JapeHus MPEANoIaracT HaIu4rue MPOU3BOJHBIX OT HETO
OPU3HAKOB, B YACTHOCTH, TaKuUX KaK OECHOBOPOTHOCTh IIEpexoja Ipas,
0ECCpOYHOCTh JapeHHs, YBEJIWYEHUE HMYIIECTBA OJIapseMOro, YMEHbIICHHE
umyiecTBa gapurens. Hapymenue npaBuia o 0€3B03ME3THOCTH JApEHUS MOXKET
MOBJ€Yb 3a CO0OM HHUYTOXKHOCTH CHAEJIKU. BcTpedHoe UMYIECTBEHHOE
IPEIOCTAaBIIEHUE CO CTOPOHBI OAapseMoro OyJIeT TOBOPUTH OO0 OTCYTCTBUU
napenus. JlapeHue HMeEeT MECTO HCKIIOYMTENIBHO IIPU JKU3HU JapHTEs.
JloroBopHasi mpupoJa JapeHuss TakKe MCKIOYaeT BO3MOXKHOCTh CUMUTATh
JApEHUEM OTKa3 OT HACJIEJACTBA B MOJIb3Y IPYroro JHIIA.

JlapeHre MOKET OCYHIECTBISTHCA HE TOJBKO IMOCPEACTBOM OTUYKICHHS
Belllel WJIM MHOTO MMYILECTBA, HO M MYTEM OCBOOOXIECHHUS OT UCIOJHEHUS TEX
WIM UHBIX 0053aTeNbCTB HMMYILECTBEHHOTO XapakTepa HEMOCPEICTBEHHO Iepen
JapyuTesieM WK TpeThUM JUIoM. OCBOOOXKIEHUE OT UCTIOJIHEHUS 0053aTeNIbCTB 10
CBOEH CYTH IEPECEKAETCs C MHCTUTYTOM NPOLIEHUS J0JTa, KOTOPBIM SBIISETCS
cnocoboM  mpekpaiieHuss ~— oOs3arenbcTB.  [IpomieHme  qmonra MOXKHO
KBaIM(ULUPOBATh KaK JapeHHue, TOJbKO €CIM CyAOM OyJIeT YCTaHOBJIEHO

HaMepeHHUe KPeauTopa 0CBOOOIUTH TOJDKHUKA OT O0S3aHHOCTH T10 YIUIATE JI0JIra B



KauecTBe napa. KBamupuuupyrommM MNpU3HAKOM JOTOBOpa JApEHUS SBISAETCA
HaMEepEeHUe JapuTens NepeiaTh UMYIIECTBO B KAYECTBE Aapa.

JloroBop dapeHuss MOXKET OBbITh COBEPIIEH B YCTHOW WM TNMHUChbMEHHOU
dopme. Tak, yCTHBIM JOTOBOp JapeHus OylneT B ciydyae HEMOCPEICTBEHHOM
nepeayun aapa ojgapsieMoMy, Kak HalpuMmep, BpyueHue Kakoro-nmnbo mnpeamera. K
YHUCIIy JOTOBOPOB JApEHHUS, COBEPIIAEMBbIX B YCTHOU (hopme, MOXKHO OTHECTH
JIOCTAaTOYHO IIMPOKUI Kpyr caenok. [luceMmenHas ¢popma TpedyeTcs Toraa, Koraa
CTOPOHOW JOTOBOPA BBICTYNAET HPUAMYECKOE JHUIO K CTOMMOCTH Japa
NPEBBIIAECT TPU ThICAYM pyOJed, mpu OoOemaHuM AapeHus B OyAylleM WIu B
clly4ae JapeHusl HEJBUKUMOTO UMYILIECTBA.

I'oBops O  pa3HOBHJIHOCTSAX  JIOTOBOpa  JAapeHus, B  KAadeCTBE
OCHOBOITOJIATAOIIET0 KPUTEPHUS MIPUHATO BBIIEIATH MOMEHT €r0 3aKioueHus. Tak,
KOHCEHCYQJIbHBI JIOTOBOP BCTYNAET B CUJIY C MOMEHTA €ro 3aKIIYEHUs, a
peanbpHBIi — MOCIE NEepefadn BEeIM. B CBSI3M ¢ 3TUM JOrOBOp JApPEHUS MOXKET
ObITh KaK BEUIHBIM (COBEpIIAEMBII MOCPEACTBOM IEpeAayd UMYILIECTBa), TaK U
00s3aTEILCTBEHHBIM (00€IaHne JapeHus B OyayIieM).

B 3aBucuMoCTH OT Lieniel napeHus: B 3aKOHOAATENIbCTBE BBIACISIIOT JIOTOBOP
noxkepTBoBaHusa. Cam 1o ce0e, J0roBOp MOXKEPTBOBAHUS SBIISETCS OCOOBIM BUIOM
napenus. Ilpenmer mokepTBOBaHUS YK€, 4eM y OObIYHOro gapeHus. OTinyue
MO’KEPTBOBAHUS OT OOBIYHOTO JApEHUSI 3aKIIFOYAETCSI B TOM, YTO OHO COBEPILIAETCS
B oOwmienose3Hslx 1ensx. lleneBoe Ha3HaueHue MepeaaBaeMoro HMYIIECTBa
ABJIIETCSI HU YE€M HWHBIM, Kak OOpEeMEHEHHEeM, KOTOpoe oOecrneyruBaeT
rapaHTUPOBAHHOCTH JIOCTUKEHUS OOIIENOIE3HON LIEIH.

JloroBop, Kak MpaBuJIO, HEBO3MOXKEH 0€3 BO3JIOXKEHHS Ha CTOPOHBI TEX WIIU
UHBIX 00s3aTenbeTB. K uuncny oOsi3aHHOCTEM JapuTens MO JO0TOBOPY JapeHus
OTHOCHUTCS Oe3BO3Me3/Hasi mepeaada japa (BemM, HUMYIIECTBEHHOIO IMpaBa) B
COOCTBEHHOCTh OAapsieMOMY JHMOO OCBOOOXKIEHHE €ro OT HUMYLIECTBEHHOU
oOs3aHHOCTH. Bcee mocnenyromue 00S3aHHOCTU SBJISIOTCS COMYTCTBYIOIIMMHU
COBEPIICHUIO JapeHUs] WU BBITECKAIOIUMHU U3 Hero. B uncne Hux — coolrieHue

onapseMoMy 00 M3BECTHBIX HEIOCTaTKaX JapuMoi Bemud. B cBow ouepenb,
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MpaBaMu JapuTessl SIBISIOTCS OTMEHA JapeHusl WM OTKa3 OT HCHOJHEHUS
JoroBopa jgapeHus. [JaBHONM 00S3aHHOCTBIO OJAPSIEMOTO SBISETCS TMPHUHITHE
napa. B ciywae, eciu mopapeHHas Bellb MPEACTaBISIET HEUMYIIECTBEHHYIO
LHEHHOCTh I JapuTeNsd, OJapseMblid Takke o00s3aH HCHOJIb30BaTh BEIllb
onpenenéHHbIM oOpa3zoMm. Ilpu oTMmeHe gapeHusi oAapseMblid JTODKEH BEPHYTH
noaapok. B mpaBax onmapsieMblit 1octaToyHO orpanuyeH. Cpend HUX — OTKa3 OT
Japa 1 TpeOOBaHMUE MO BO3MEIIECHUIO BPEIa, TPUUUMHEHHOTO MMOAAPKOM.

B pabore aBTOpOM paccMOTpeH BOmpoc 00 OTMEHE AapeHHs, KOTOpoe
MEXIy TEM CBOMCTBEHHO TOJBKO JOroBopy JAapeHus. OTMeHa JapeHus
o0ycCaBIMBaETCS:

- TIOKYIIIEHUEM Ha >KW3Hb JapuTelsd JIMOO €ro 4WiICHOB CEMbH WM OJIM3KHUX
POJICTBEHHHKOB ~ WJIM  YMBIIUIEHHOE MNPUYMHEHHE  JApUTENI0  TEJIECHBIX
TTOBPEXKICHUM;

- 0AHKPOTCTBOM JapUTEJIS;

- HCIOJIb30BAHUE OJApsIEMbIM MOAAPEHHOIO0 HUMYILIECTBA HEHAJIEXKAIUM
o0pa3oM, 4TO CO3AaéT yrpo3y Oe3BO3BpaTHOW YTpaThl Japa, MPEACTABISIONIEIO
JUTsL 1apuTessi 00bIIYI0 HEUMYIIECTBEHHYIO IEHHOCTD;

- YCJIOBHE, 3aKpEIUIsIEMOE B CAMOM JIOTOBOpE 00 OTMEHE JapeHus B ciyyae,
€CJIM JTapUTEIIb NTEPEKUBET 01aAPSEMOTO.

I'paxxnaHckoe 3aKOHOAATENCTBO MO OTHOUIEHUIO K JIOTOBOPY JapeHHUs
NpeaycMaTPUBAECT OTPAHMYCHHS M 3alpeThl MO €ro COBEplIeHUI0. Tak, 3aKoH
OTrpaHUYMBAET MPABO Ha 3aKIIOYEHHE JOrOBOpa AAPEHHUs JTUIAMHU, KOTOphIE HE
SBJIIOTCS COOCTBEHHMKAaMM BEIllM, a BJIAJCIOT MM Ha MpaBe XO03iWCTBEHHOIO
BEJICHUSl WM OINEPATUBHOTO YIPABJICHHS WU SIBISIOTCA WIH K€ BIAJICIOT €l
Hapsy ¢ IPYTrMMU COOCTBEHHUKAMU (TIpU 0OIIIe COBMECTHOM COOCTBEHHOCTH). B
JAHHOM CJy4ae JJisi COBEpPLICHHS JapeHHs HEOOXOAMMO MOJIyYHUTh COTJacHe OT
COOCTBEHHHMKA uMyImIecTBa (cocoOctBeHHuKa). [logmoOHOe  orpaHuyeHUe
pacnpocTpaHsieTcss W Ha JOTOBOPHI JAapEHHUs, NPEIMETOM KOTOPBIX SIBISETCA
nepenavya mpasa TPeOOBaHMS K TPETbEMY JIMIYy WM HMCIIOJHEHHE 32 OJapsSeMOro

KaKoi-1100 00s13aHHOCTH nepea TpETbUM JIUIOM. B HCKOTOPBIX ClIydasiX 3aKOH
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3ampemaeT COBEPUIEHHUE CHEJIOK MO JAApeHUr0. Tak, He MOIMYyCKaeTcs IapeHHe
MOJAPKOB OT HMEHH MAJIOJICTHUX M HEJACECIOCOOHBIX TpakJAaH Jake IMpHU
OTCYTCTBUM  COIJIACHSI OpPraHOB OINEKM UM  I[ONEYUTENbCTBA. B memsax
MPOTUBOACHCTBUSL KOPPYIIMUA 3alpeT YCTAaHOBJIEH M Ha JapeHue pabOTHUKAM
o0pa3oBaTeNbHbIX, MEAUIIMHCKUX U JP. OpTaHU3AlMi rpakJaHaMu, HaXOISIIUXCS
B HHMX Ha JICUEHHHM WIH COJepkaHuu. Bmecte ¢ Tem 3ampemiaercs AapeHHUE B
MOJIb3Y JIWII, 3aMEIIAOIIUX FOCYIapCTBEHHbIE NOKHOCTH P® wnn cyobekrta PO
(MyHULIMITAJIBHBIM  CITyKamuMm u  ciaykamuM [[B), a Ttaxke napeHue mexmy
KOMMEPUYECKUMHM KOMITAHUSIMU B LEISAX MNPEAYNPEKICHUS] HEOOOCHOBAHHOTO
BBIBCJICHUSI aKTUBOB B IEisAX H30ekaHUs (PUHAHCOBBIX TMOTEPh HaA Clydai
MMYIIECTBEHHBIX MMPUTSI3aHUN KPEAUTOPOB.

['maBa BTOpast BBIMYCKHOTO MCCIEAOBAHUSA TOCBSIIEHA WCCIEIOBAHUIO
npo0ieM MpaBONPUMEHHUTEIILHON MPAaKTUKH, OOYCIOBICHHOTO crerupuKkon
JIOTOBOpA J1apeHus. ABTOpOM TMOAPOOHO HCCIEqOoBaHA IIpaBoOBas MPUPOJIA
JICVCTBHM, HANpPAaBICHHBIX HA OTMEHY napeHus. llpeanoceuikamMu Ajisi OTMEHBI
JTApECHUS BBICTYIIAET KOMIUIEKC JIEMCTBUM OJAPSIEMOro, HapyIIAKOWIUN 3aKOH WJIU
HOpMBbI Mopaiii. OTMEHa JapeHUs XapaKTEPU3YETCsI OJJHOCTOPOHHUM XapaKTEPOM.
B pe3ysnbTaTe OTMEHBI JapeHUs Y 0J1apsieMOT0 BOZHUKAET 00sI3aHHOCTh BO3BPATUTH
JApUTEII0 BCE TOJYYEHHOE B KauecTBe aapa. OAHAKO OTMEHA JapeHUsl NpH
HAJIMYUM JIOCTATOYHBIX OCHOBAHUW SIBJISICTCS Hepeanusyemou. Peub ua€r o
CIIy4asix MpoJla’kh OJIapsSeMbIM MPEIMETa JOTOBOPA JIAPEHUS KO JHIO €r0 OTMEHBI.
[Ipr OTCYTCTBHMM CHEIUATBHBIX OCHOBaHWUW [JI1 OTMEHBI JapeHUsi HUCTIIbI
CChUTAIOTCS Ha (DAKT CYIIECTBEHHOTO HM3MEHEHHUS OOCTOSATENbCTB, M3 KOTOPBIX
UCXOAWI JapUTellb NpPHU 3aKIOUYECHUH J0roBopa JapeHus. OgHako B JTaHHOM
ciiydae pedb UAET y)Ke He 00 OTMEHE JapeHus, a O paCTOPKEHUU JIOTOBOPA.

CTopoHBI, 3aKiI04as IOTOBOP JIAPEHHUsI, HE BCETIa MPECIICIYIOT JOCTHKEHUE
TOU LIEJU, KOTOPAsi COOTBETCTBYET MPABOBOM MPUPOAE TOCTUTHYTOIO COTJIAIICHUS.
Tak, NpUTBOPHBIMU OYIyT Takue JOTOBOPHI JapeHUs, KOTOPHIMU MPUKPHIBAETCS
MpoJiaXka UMYIIECTBA, YTO JMaéT BO3MOXKHOCTh YHUTH OT OOS3aHHOCTH IO YIUIATE

HayioroB. OcoOeHHOCTh IMPUTBOPHBIX CIACJIOK B TOM, YTO OHHM BJICKYT 3a coOoM
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MIPABOBBIC TIOCIICJCTBUS HWHBIC, YeM T€, KOTOpPbHIE OJDKHBI OBLUTM HACTYIHUTh.
CoBepilieHHE MPUTBOPHOM CHEIKUA BIICUET 32 COOOM MPUMEHEHUE K HEW MpaBHIl,
OTHOCSIIIIUXCSL K TOM CHEIKE, KOTOPYIO CTOPOHBI HA CaMOM JIeJie MOIpa3yMeBalu.
Jn MHHMMOM CHENKM XapakTepHO OTCYTCTBHE TeEX IIOCIEACTBUM, KOTOpbIE
HACTYIAIOT B Pe3yJIbTaTe 3aKIIOYEHHUS JOroBopa. B cBor0 odepenb, 1 MHUMBIE, U
MIPUTBOPHBIE CAETKH SIBIISIIOTCS HUYTOKHBIMH, ITOCKOJIbKY OHM HapyIIAOT MpaBa U
3aKOHHBIE WHTEPECHI JIMI, HE YYacTBYIOIIMX B clAenke. JlaHHBIA BHUJI CIEIOK
CTAaHOBUTCSl CJICICTBUEM BBIPAXEHUS HAMEPEHHOTO OOMaHa, BOIUIOMIEHHOTO B
IOPUANYECKOM aKTE.

Oco0yr0 aKkTyalnbHOCTb JUIsl UCCIEAOBaHUS MPUOOPETAIOT TaK HA3bIBAEMBIE
«CMEILIAHHBIE» JIOTOBOPBI JapeHus. B CBsA3M C 3TUM BOIIPOC O TOM, SIBJISETCS JIU
JApEHUEM TMpoJa)»a IO 3aHWKEHHOW IeHe, HauumHas ¢ XIX B. mpoaoipKaeT
OCTaBaThCsl OJAHUM H3 JUCKYCCHOHHBIX. C OIHOI CTOPOHBI, JOTOBOP KYILIH-
MPOJIAXKU MOXKET OBbITh MPU3HAH MPUTBOPHBIM U KBATU(DUIIMPOBAH KaK CJEIKa IO
JApeHUI0 B CIy4yae, €ClM IeHa NPOJaXud HMYyUIeCTBa OyAeT CyIIECTBEHHO
3aHMKEHHOM 110 CPaBHEHUIO C HOMHHAJIBHOW WJIM PBIHOYHOM CTOMMOCTBIO
umytiectBa. OJHOBPEMEHHO TPUOOPETEHUE UMYIIIECTBA MO LIEHE B HECKOJIBKO pa3
HIDKE €ro peajbHON CTOMMOCTH MOYKET OBITh 00YCIIOBJIEHO MPHHITUIIOM CBOOOI0M

JIOTOBOpA.



3akJ/oueHue pabOThl OTpakaeT OCHOBHBIE BBIBOJBI aBTOPA, CACIaHHBIC B
XOJIe BCEr0 BBITYCKHOTO HccienoBaHusa. [Io uroram paccMOTpeHMs TOKTPHUHBI
IPAXKIAHCKOTO IIpaBa, MOCBIMIEHHON BONpPOCAaM, BO3HUKAIOIIMM M3 JOTOBOpa
JapeHus, a TaKkKe Cy1eOHOM MPAKTUKU IO JieJaM O NMPU3HAHUM JOTOBOpa JIapeHus
HEJICHCTBUTEIBHBIM MOXHO CIIE€JIaTh CIEAyroluMe BeIBOIBI. [Ipexe Bcero, Hy:)KHO
CKa3aTb, YTO [Jape€HHE HMYIIECTBA IPEANOJIAracT HaJuyue BOJICU3bIBICHUS
JApUTeld, HaMepeBarolerocs O0€3BO3ME3IHO IepeAaTh MNPUHAICKAIIEE eMy
MMYILIECTBO MHOMY JIMIly HMEHHO B Kau€CTBE J1apa, a HE M0 KaKOMY-JIM0O0 JIpyromy
OCHOBAHUIO, BBITEKAIOIIEMY U3 DKOHOMHWUYECKUX OTHOILIECHHUW CTOPOH clIeiku. Tak,
HaMepeHUe KpeauTopa OCBOOOINUTD TOJKHUKA OT O0A3aHHOCTH IO yIUlaTe A0Jra B
OoOMEH Ha MOJy4YeHHME €ro 4acTH B KOPOTKHE CpPOKHM Oe3 oOpallleHus B CyHa He
MOXKET ObITh KBaIM(UUUPOBAHO Kak japeHue. Cleayer 3aMeTUTh, YTO
0€3BO3ME3HOCTh NEepelayd UMYLIECTBA SIBISETCS HE €AMHCTBEHHBIM MPU3HAKOM
0roBopa napenus. IlepBocTeneHHy0 poOib 31€Ch UIPACT HAMEPEHUE NapUTelsd
nepeiaTb UMYIIECTBO WJIM OCBOOOAMTH OT MCHOJHEHHUs 00s3aTENbCTB UMEHHO B
KayecTBe Jlapa, TO €CTh C HAMEPEHUEM 00JIaro1eTeIbCTBOBATh 0J1apsieMOrO.

JlapeHne — 53TO IIPaBOBOM HMHCTUTYT, KOTOPBIM SBIISIETCA JOCTATOYHO
HEOJHO3HAYHBIM O cBoel crnenuduke. B cyneOHOI npakTUKe HE pa3 BOZHUKAIU
npo0JieMbl, CBSI3aHHbIE C KBaJIM(UKAIMEl JOroBopa, MMEIOIIETO XapaKTEepHbIE
4yepThl, ONM3KHEe K JapeHuio. B yacTHOCTH, JapeHwe IO CBOMM IpPU3HAKaMm
COBNAJAET C MpoIleHueM oira. Hapsay ¢ aTum, npu KBapukanuy corjanieHus,
KOTOPO€ IPEeAyCMaTpUBAET MEPEBOA A0JTra, CIEAYyEeT UMETh BBUAY, UTO B HEM HE
JOJDKHO TpelyCMaTpUBAThCS BCTPEYHOTO 00s3aTEeNbCTBA, HANpuUmep, 3auéra
TpeboBanmii. KpoMe TOro, HE KaXKIblil IOTOBOP MOKET OBITh NMPU3HAH JTAPEHUEM.
Tak, cnenka 1o nepeaaue UMyIiecTBa 6€3 MPSMOro BCTPEYHOTO MPEIOCTaBICHUS,
3aKJII0YEHHAS MEXKTY OCHOBHBIM U JJOUEPHUM OOILIECTBOM, HE SIBISIETCS TAPEHUEM.

IIpn mccnenoBaHMM XapaKTEPHBIX NPU3HAKOB JOTOBOPA NAPEHHMs, MOKHO

BBIACIIMTE TC, KOTOPLIC MOAPA3ACIIAIOT €ro Ha BHUADI. TaK, MOMCHT 3aKJIFOUYCHUA
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JIOTOBOpa SIBISICTCS ONPEACISIIOIMM JUII ITOHUMAHMS KOHCEHCYaJIbHOCTH WU
peanbHOCTH coBeplIaeMor caenku. Cpenu pa3HOBHIHOCTEN JIOrOoBOpa JapeHUs
TaKXe€ BBIICISAIOT MOXepTBoBaHWE. C HamEd TOYKH 3pPEHHUs, MOKEPTBOBAHHUE
ABJIIETCSI CAMOCTOSITEIBHOM (POPMOM CIIEIKU, HECMOTPS Ha TO, YTO OHO BKJIKOYEHO
B IVIaBy O Jape€HUU U BOUpaeT B ceOs HEKOTOphIE €ro MpHU3HAKH. XapaKTepHOUH
YEpPTOW MOYKEPTBOBAHUS SBJISIETCA LIENb MEpeladyd MMYIIECTBA, KOTOPAsl JOJKHA
OBITH OOIIENOJE3HOH. B OTHOIIEHNHN MOKEPTBOBAHUS NPETYCMOTPEH Y3KUH Kpyr
OCHOBAaHMM JJIs1 €r0 OTMEHBI. Takum oOpazom, 1. 6 B c¢T. 582 'K P® npennaraercs
U3MEHUTh, J00AaBUB B HEr0 B KA4yeCTBE €LIE OJHOrO OCHOBAHMS AJII OTMEHBI
HEHCIIOJb30BAaHUE MPEIMETa MOKEPTBOBAHUSA OJAPSAEMbIM JIUIIOM JUIMTEIbHBIN
nepuoj 6e3 yBaKUTEIbHBIX IPUUHH.

Cnenyer otmetuts, uto 'K P® npenycmarpuBaeT 0co0yro pa3HOBUIHOCTD
[OJIAPKOB, KOTOpBIE OTJIMYAIOTCS HEOOJNBIION cTOMMOCThIO. Ha nmapeHue Takux
IIOJAPKOB HE pACIpOCTPAHAIOTCA 3alpeTbl MU  HEKOTOpBblE OIPaHUYEHMUS,
yCTaHOBJIEHHBIE B CT. 575 u cT. 576 'K PO®. C nanHoM mo3unuend 3aKOHOAATENA
MOYHO COIVIACUTBCS, O YEM HENb3sl CKa3aTb OTHOCHUTENIBHO T€X HOPM, KOTOPbIE
3akperieHbl B ¢T. 579 'K P®. Tak, Ha cAaenku, mpeaMeToM KOTOPBIX SIBJISIETCS
JapeHue TMOJApKOB HEOOJIBLION CTOMMOCTH, HE PacHpOCTpPaHSAIOTCS MpaBuia 00
OTKAa3€ JApUTENs OT UCIIOJHEHHUS JOTOBOPA, IpeaycMoTpeHHble B ¢T. 577 'K PO u
OTMEHE JAapeHUsl IO OCHOBaHUSAM, yka3zaHHbIM B cT. 578 I'K P®. [lo nHamemy
MHEHHUIO, JaHHAs HOpMa yMaJisieT IpaBa JapuTeds, B cBsizu ¢ 4yeM cT. 579 'K PD
NOJJICKUT OTMEHe. B yacTHOCTH, MOAapOK HEOOJBIION CTOMMOCTU ISl AApUTENS
MOKET OBbITh OJJMHAKOBO IIEHEH KaK M MOJapOK, CTOUMOCTh KOTOPOTO MPEBBIIIAET
YKa3aHHYIO CyMMy. B TakoM ciydae, pyu HAJIMYUHA COOTBETCTBYIOIIUX OCHOBAHMM,
JapeHNEe MOXKET OBITh OTMEHEHO B COOTBETCTBUHU C 1I. 2 ¢T. 578 'K PD.

Kak wu3BecTHO, JOrOBOp JapeHUs IMOCJIE €ro HCIOJIHEHHUS MOXET ObITh
OTMEHEH II0 ONPENENEHHBIM OCHOBaHUAM. MexXIy TeM, HEKOTOpblE M3 HHUX
ABJISIFOTCSL  CIEACTBHEM HAPYIIEHUS OJapsE€MbIM IIPAaBOBBIX HOPM WM HOPM
Mopanu. [lepBoe OcHOBaHME, NOIyCKAIOIIEe OTMEHY NAPEHMS, MPELyCMATPUBAECT

COBCPILICHUC OJapsACMBbIM IPCCTYIICHUA IIPOTUB JIMYHOCTH JAPUTCIIA HJIHM €TI0
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OJIN3KUX POJACTBEHHHUKOB. BO3MOXHOCTh OTMEHBI JApPEHUS B CIy4ae COBEPIICHUS
OlapsA€MBIM HMHOTO NPECTYIUICHHS B aApEC JNAapUTENs WIM YJIECHOB €ro CEMbH
UCKIIIOYAeTCsd, 4YTO Ha Hall B3MBX yIIEeMIsieT npaBa gapurens. [pyrum
HEJOCTATKOM TIPABOBOIO PETrYJIUPOBAHMS SIBISETCS HEBO3MOYKHOCTh OTMEHBI
JApEHUs B CIIy4ae, €CJIM MOJapOK IMepemén B COOCTBEHHOCTh K APYroMy JIMILY OT
omapsiemMoro. B nmaHHOM ciyyae cTomsio Obl MPEAyCMOTPETh Ul OAAPSEMOro
00513aHHOCTh KOMIIEHCHUPOBATh CTOMMOCThH Japa B JICHEKHOM BbIpakeHuu. [lpu
3TOM pa3Mep KOMIIEHCAIIUU MOYKHO ObLIO Obl BBIYUCIUTD MPU MOMOIIH PHIHOYHON
CTOMMOCTH HMMYILECTBA, aHAJOTUYHOIO MPEAMETY NapeHHus MO0 0OpaTUThCS K
YCIIOBHUSIM JIOTOBOpa JapeHHsl, B KOTOPOM Obl MPHUCYTCTBOBaJIa CTOMMOCTHAs

OICHKa Japa.

JloroBop JAapeHusi HpH OINpeAeNEHHBIX OOCTOSITENBCTBAX MOMKET OBITh
MpU3HaH MHUMOW WJIM TPUTBOPHOM caenkoil. Tak, aHanmu3 cyJeOHONM MpaKTHUKU
MIOKAa3aJl, 4TO JOTOBOP KYIUIM-IPOJAXKNU UMYIIECTBA M0 3HAYUTEIIBHO 3aHWKEHHOU
IIEHEe B HEKOTOPBIX CIIy4asX KBaIU(UIMPYETCs CyAaMH Kak JOTOBOp jaapeHus. B
CBOIO OYe€pedb, I MPU3HAHUS JIOTOBOpPA JApEHUs MHUMOM CHEIKOM, KOTOpas
XapakTepu3yeTcsi TeM, YTO He BJIEUET 3a coOOW MOCHENCTBUM, HACTYMAIOUIUX B
pe3ysbTaTe 3aKJIIOUEHUsl JTI0TOBOpPA, HEOOXOJUMO YCTAaHOBUTH MOPOYHOCTH BOJIU
KaXJ0i U3 CTOPOH.

HecmoTps Ha mmpokoe HCIOIB30BAHUE JOTOBOpA JAapeHUs, HEKOTOpBIE
HEIOCTaTKM B 3aKOHOAATENbCTBE,  PETYJHUPYIOIIEE  MPABOOTHOLIEHUS,
BO3HHUKAIOIIME M3 JAHHOTO JOTOBOpPa, IMPOJOJDKAIOT CyllecTBOBaTh. [lo 3TOMY
MOBOJYy B HACTOAIIEM HCCIEIOBAaHUM ObUIM CIIETaHbl HECKOJIBKO TMPEJIOKEHUH,
HaIlpaBJICHHBIX Ha OTMEHY WJIM U3MEHEHUE HOPM, coaepkamuxca B riiase 32 'K
P®. Ha paHHbIE MOMEHT TMPaBOBOE pPETyJHMPOBAHUE JIOTOBOpA JIApEHUS

Ipoa0JIKACT UCIILIThIBATH HCO6XOI[I/IMOCTB B I[&JII)HGﬁIHGM YCOBCPIICHCTBOBAHUH.
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