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BBEJAEHUE

Poccuiickass ®enepauuss B ycioBHAX  (OPMHUPOBAHHUSA  IIPABOBOTO
COLIMAJIBHOTO T'OCYJIapCTBA PELIAET CIOKHBIE 3a/1a4M, CBSI3aHHBIE C 00ECIIEYEHUEM
U 3alUTON KOHCTUTYLMOHHBIX IPaB U CBOOOJ rpakaaH. TO Kacaercs BceX cdep
KU3HEICATEIIbHOCTH  4YEJOBEKa, B TOM 4YHCIE€ M CPEepbl  YTrOJIOBHOTO
CyJOIIPOM3BOJICTBA, B PaMKax KOTOPOIO PEryJIHUPYIOTCS BOMPOCHI YrOJOBHOU
OTBETCTBEHHOCTH, CBOOOJBI W Jaxe MXU3HU. B CBI3M ¢ 3TUM VYTOJIOBHO-
npoueccyanbHbiM Konekcom Poccuiickoit @enepann 0003Ha4€Hbl TPUOPUTETHI
COBPEMEHHOT'O POCCUIMCKOT0 YTOJOBHOIO CYyAONPOU3BOACTBA. JTO 3allMTa NIPaB U
3aKOHHBIX MHTEPECOB JIMI] MU OpraHu3alui, MOTEPHEBIIMX OT MPECTYIUICHHH U
3alMTa JUYHOCTU OT HE3aKOHHOIO0 U HEOOOCHOBAHHOI'O OOBHMHEHHUS, OCYKJICHUA,
OTpaHUYEHHUS €€ IpaB U CBOOO/I.

Bo MHOroMm WMMEHHO HEOOXOAMMOCTBIO pEaTU3alUUd ATOrO  YETKO
ONPEJEICHHOr0 HAa3HAYEHUs YTOJOBHOIO  CYJIONPOU3BOJACTBA OOBEKTHUBHO
oOyclioBJIeHa BO3pacTarollas pojib B HEM aJBOKaTa-3alllUTHUKA JIMLA, B
OTHOUIEHUHU KOTOPOTO OCYUIECTBIISIETCS YTOJIOBHOE MIPECIICIOBAHNUE.

[IpencraBisieTcsi COBEPUIEHHO OYEBHUJIHBIM, YTO BBINOJIHEHUE aJIBOKATOM-
3alUTHUKOM CBOEH YTOJIOBHO-TIPOLIECCYaTbHOM (YHKIMH, palMOHAIbHAs U
abdexTuBHasg peanu3alUs HUM CBOMX IIOJJHOMOYMM BO MHOIOM HaxoIAT
BBIPDAKEHHE B €r0 TAKTHUYECKOW JAESITENBHOCTU IO 3aIUTE IPEICTaBIIIEMOrO0 UM
JUIA OT OCYIIECTBIIIEMOIO B OTHOILIEHUH HETO YTOJIOBHOIO MPECIEA0OBaHUS.

HecMoTpst Ha Bce Bo3pacTarouiee KOJIM4ecTBO MyOnuKauui 1mo mnpodieMam
aJIBOKaTyphl, 10 HACTOSIIErO0 BPEMEHU B OTEUECTBEHHOW HAy4YHOM JIMTEpaType
OTCYTCTBYET CHCTEMHBIM 0030p HCCIEAOBAHUS TAKTUKH MNPOPECCHOHATBHON
3alIMATHl 10 YTOJOBHBIM JI€JIaM, B KOTOPBIX C YY€TOM pEanii JEHCTBYIOLIErO
YTOJIOBHO-TIPOLIECCYAIbHOTO 3aKOHOJIaTENbCTBA 3TU MPOOJIEMbl pacCMaTpUBAJINCh
Obl TIPUMEHHUTENIBHO KaK K JIOCyJACOHOMY, TaK U CyJAeOHOMY IMPOW3BOJACTBY IO
YTOJIOBHOMY J€JIy U OTHOCUTENBHO PA3JIMYHBIX 3aUTHBIX CUTYALIHA.

BMecTe ¢ TeM yroJIoBHO-TIpOIECCYalIbHBIA 3aKOH HE pa3pelia  BCe
2



POOJIeMBbI, KacaroIluecs: MPoecCyalTbHOU ASSTENhbHOCTH 3amuTHUKA. OcTatorces
aKTyaJbHBIMHU BOIPOCHI PEIrVIAMEHTAlMU Y4YacTHsl 3alIMTHUKA MPU MPUMEHEHUU
3aJIep)KaHMsl M 3aKJIIOYEHMs JIMIA TOJI CTpaxy, TpeOyeT COBEpIICHCTBOBAHUS
MEXaHU3M 3allUThl B CTaauu CyAeOHOTO pa3OupaTenbCcTBa U 00KAJIOBAHUS
CyneOHBIX  pelIeHHuH, HEAOCTaTOYHO YPETryJIUpPOBaH TMOPSIOK  OKazaHUs
IOpUANYECKON  MOMOINM  TOTEPNEBIIMM W CBHJACTEISIM,  OKa3aBIIUMCS
BOBJICYCHHBIMH B OPOUTY YTOJIOBHO-TIPOIIECCYATBHBIX OTHOIIICHUH.

CyneOHas nmpakTuKa CBUJICTEIIbCTBYET, UTO C BBEJACHUEM MUPOBOU FOCTUIIUH
U Ccyda TPUCSHKHBIX, 0COOOTO TOpsiIKa CylAeOHOTO pa3OupaTenbCcTBa IMOSBUIIACH
HEOOXOJIMMOCTh COBEPIICHCTBOBAHUS MPOIECCYaTbHBIX HOPM, OMPEICISIONINX
MOPSZAOK  OCYIICCTBICHUSI JCATEIBHOCTH aJBOKaTa B YKa3aHHBIX cdepax
YTOJIOBHOTO TIPOU3BOJICTBA, BBIPAOOTKM PEKOMEHAAIMM, HaMpaBJICHHBIX Ha
ONTHUMM3AIMIO YTOJOBHO-TPOLIECCYATLHOTO 3aKOHOJATEbCTBA U TOBBIIICHUE
3 PEKTUBHOCTH 3aIUTHI JTUYHOCTH. DTH 3aJ]aud HE MOTYT OBITh pEIIeHBI 0e3
COOTBETCTBYIOIIETO Hay4YHO-TEOPETUUECKOTO OCMBICIICHUS po0JIeMbl
IOpUJIMYECKON  HayKoW.  YKa3aHHbIE  OOCTOSITENBCTBA  OOYCIIOBIMBAIOT
aKTyaJbHOCTb TEMbI UCCIICIOBAHMUS.

[IpobGiiemamMu y4acTusl aJiBOKaTa-3alliTHUKA HA CTAJIUH MPEIABAPUTEIHHOTO
paccieoBaHus U CyJcOHOro pa30oupaTesbcTBa 3aHUMAJIHMCh MHOTHE ITPABOBEIHI,
takue kak: K. K. ApcenwbeB, A. /I. boitkoB, A. Il. PeikkoB, A. JI. Llpinkun u
MHorue apyrue. OTMETHUM M COBPEMEHHBIX YUYEHBIX, KOTOPBIC MOCBATHIM CBOMU
Hay4YHbIE HCCJICIOBaHUSI 0003HA4YeHHBIM mpooOiemam, 3to M. O. baera, H. M.
Urnarona, E. A. [lonosa, A. H. Pe3nukoBa u npyrue.

O0beKTOM  HCCIICIOBAaHHMS  SBISIIOTCS  OOIIECTBEHHBIE  OTHOIICHMS,
BO3HHUKAIOIIME B XOJI¢ YrOJIOBHOTO CYJIONPOU3BOJACTBA MPHU BO30OYKICHUH,
pPacCMOTPEHUU W Pa3pEUICHUU YTOJIOBHBIX JIeJl ¢ HEMOCPEICTBEHHBIM Yy4YacTHUEM
aJIBOKaTa-3alUTHUKA.

[IpenMeToM wHCCleNOBaHUSL SIBISIOTCS TEOPETUUECKHE U HOPMAaTHUBHO-
MPAaBOBbIE OCHOBBI JIEATEIIBHOCTH aJIBOKAaTa KaK Y4YaCTHUKA YTOJOBHOIO

CYJIONIPOU3BOJICTBA MIPU OCYILECTBICHUU (DYHKITUU 3aIUTHI.



Ileab uccaenoBaHWsl COCTOUT B TOM, YTOOBI Ha OCHOBE KOMILJIEKCHOTO
UCCIIEIOBAHUSI JIESITENIbHOCTH aJIBOKATa-3all[UTHUKA BhIPAOOTATh MPEJIOKEHUS U
PEKOMEHJAIMH T10 €€ COBEPUIEHCTBOBAHUIO.

VYkazanHas 1enb OOyCIIOBMJIA TOCTAHOBKY M pa3pellieHHe CIETyIOIMNX
OCHOBHBIX 3aJa4:

—  U3YYuTh YTOJIOBHO-TIPOIIECCYAIBHOE 3aKOHOAATENBCTBO,
pEerjlaMEHTUPYIOIIee  JACSATENbHOCTh  aJBOKATA-3alIMTHHKA B  YIOJOBHOM
CYZIONIPOU3BOJICTBE;

—  paccMOTpETh MPaBOBOM cTaTycC aaBokara B Poccuiickoit @enepanuu;

—  ONpeAeNuTh pojib W 3HAYEHUE AaJBOKaTa B CHUCTEME Y4YaCTHHUKOB
YTOJIOBHO-TIPOLIECCYAIbHBIX OTHOIIECHUM;

—  PaccMOTpPETh pealM3alui0 MPoIecCyalbHON (YHKIIMU aJBOKaTa Kak
3aIUTHUKA B YTOJIOBHOM CYJOINPOU3BOJICTBE;

—  NpoaHAIM3UPOBATh MPOOJEMBI pealu3ali  aJBOKaTaMU CBOUX
MOJTHOMOYHUN U MPEJJIOKUTH MYTH COBEPIIICHCTBOBAHMS.

HopmaTuBHy10 0a3y ucciaeg0BaHUs COCTaBIISIOT:

1. Koncturyuusa Poccuiickoii @enepanuu (IpUHATA BCEHAPOIHBIM
rojjocoBanrem 12.12.1993) (pen. ot 21.07.2014).

2. YronoBHblii kKonekc Poccuiickoit @eneparuu oT 13.06.1996 Ne 63-D3
(pex. ot 23.04.2019).

3.  Komexkc  Poccumiickoit ~ denmeparuu 00  aAMHUHUCTPATUBHBIX
npaBoHapymeHusx ot 30 gexadps 2001 r. Ne 195-D3 (pen. ot 23.04.2019).

MeToa0/10rH4YecKyI0 0a3y MCCIEI0BAaHMS COCTABIIOT CIECAYIOIINE METOIBI
MO3HAHUA: OOIICHAYYHBIN AHATIEKTHUYECKUI METOJ MO3HAHUS M CBS3aHHBIE C HUM
crieluanbHble METO/Ibl; aHAIU3 U CUHTE3, (POPMATIbHO-JIOTMYECKUH, CPABHUTEIHHO-
MIPaBOBOM, CTPYKTYPHO-CUCTEMHBIN U APYTUE METOIBI.

CTpykrypa pab6orhl: OakamaBpckas paboOTa COCTOUT M3 BBEICHHUS, JIBYX

IJiaB, 3aKJIFOUYCHUA U CIIMCKAa HUCITIOJIb30BaHHBIX HCTOYHUKOB.



OCHOBHOE COIEP KXAHUE PABOTHBI

3amura, ee CYyIIHOCTh M CpEACTBA MPEJCTABISAIOT COOOM BaKHEUIIYIO
YEJIOBEUECKYI0 II€HHOCTh. OTHOLIEHWE K HEHd CO CTOPOHBI OOIIECTBA H
rocyJapcTBa CBUJETEIBCTBYET O XapaKTepe camMoro oOIlecTBa, CTENEHH €ro
JEMOKpaTU3Ma, TyMaH13Ma, 3aKOHHOCTH.

3ammTa, Kak W J100as coluaibHas JeATEeIbHOCTh, OCHOBaHa Ha
OTIpPEJICICHHBIX MPUHIIUIIAX, 00pa3yolMX €€ BHYTPEHHIOI CTPYKTYpy. B camom
o0IIIeM BHJIe IPUHITUIIBI pabOTHI aJBOKAaTa — 3TO TO, YTO €CTh BO BHE (YTOJIOBHOM
CYJIONIPOU3BOJICTBE) U BHYTPH HEro (OMBIT, 3HAHUSI, CHOCOOHOCTH ).

Pabota anBokaTta ctpouTcsi Ha 6a3e COOMIO/IEHUS] TaKUX IMPOIECCYabHBIX
MIPUHITUIIOB, KaK MPE3yMIIIUs HeBUHOBHOCTH, 0OCCTICUCHHE OOBHHSIEMOMY IIpaBa
Ha 3alllUTy, 3aKOHHOCTh, CBOOOJA OOXaJlOBaHWS JCUCTBUH U pEIICHUM
cJIeIoBaTeNs U IPYTUX.

3alUTHIK — 3TO CYOBEKT yroJIOBHOTO IMPOIIECCa, OCYIIECTBISIFOIINA OTHO
U3 OCHOBHBIX HaIpaBJICHUI B YrOJIOBHOM IIpoliecce — (PYHKIMIO 3aIuThl. Ero
MpeIHAa3HAYCHUE COCTOUT B  HWCIIONB30BAaHWM YKa3aHHBIX B YTOJIOBHO-
MPOIIECCYaTbHOM 3aKOHE CPEJCTB M CIOCOOOB 3alllUTHI B LEJSAX BBISBICHUS
00CTOSITEIHCTB, ONMPAB/IBIBAIOIINX 0I03PEBAEMOTO.

3amuTHUK 0053aH KCMOJIK30BaTh BCE yKa3aHHbIE B 3aKOHE CPEACTBA U
CIIOCOOBI B MENSAX BBISIBJICHUS OOCTOSITENIBCTB, OIMPAaBIBIBAIONINX OOBHUHSEMOTO,
CMATYAIOIINX €r0 BUHY. 3allUTHUK HE BMpaBe JejaTh HUYEro, YTO MOTJO ObI
MOBPEIUTh OOBHHsIEMOMY. ECiH 3alTUTHUK HE MPUHUMAET BCEX JODKHBIX MEp K
3alliTe, YIYCKaeT M OCTaBisieT 0e3 BHUMaHUs ONaronpusTHbIC i1 OOBHHEHUS
00CTOATENHCTBA, TO 3TO, MO CYIIECTBY, O3HA4YaeT OCTaBIiEHHE Tpa)kJIaHWHA 0e3
3aIllUThI, HAPYIICHUE €T0 KOHCTUTYIIMOHHOTO TIpaBa Ha 3aIuTy.

B kauecTBe 3alIMTHUKOB JOMYCKAIOTCS: aJBOKAT, MO MPEICTABICHUIO UM
YIOCTOBEPEHUST aJBOKaTa W opnaepa (MMEHHO aJBOKaThl, Kak IPaBUJIO, H
Y4acTBYIOT B YTOJIOBHBIX Jielax B KauecTBe 3alMTHUKOB). [lo onpenenennio wim

MOCTAHOBJICHUIO CyJa B TaKOM Ka4eCTBE MOXKET OBbITh JOMYIIEH — Hapsaay ¢
5



aJIBOKATOM — OJIMH U3 OJIM3KUX POJCTBEHHUKOB OOBHHSIEMOTO WM MHOE JIWIIO, O
JIOTYCKEe KOTOPOTO OH XoJaTaicTByeT. Takoe pemieHrue (00 y4acTHH B KauyecTBE
3alllMTHHUKA HA3BaHHBIX JIUI] HAPSIAY C aJBOKATOM) ONPEENsAeTCs TeM, YTO 4acTh |
cratbu 48 Koncturyuuun Poccuiickoii denepaiiuu rapaHTUPYyET KaKJIOMY MPaBO
Ha KBAIU(DUIIMPOBAHHYIO IOPUJIUYECKYIO MOMOIb, 00ECIECYUTh KOTOPYIO MOXKET
CHEeIUaINCT B 00JacTH MpaBa — aJBoOKar. lIpuBeaeHHOE MNpPaBWIO OCOOEHHO
BaYKHO JIJIS1 JIUIA, OOBUHAEMOTrO (IT0J1I03pEBAEMOT0) B COBEPUIEHUH MPECTYIUICHUS.

JeaTenbHOCTh aBOKaTa-3alIUTHUKA KaK YYaCTHHUKA YrOJIOBHOTO IpoIEcca
HalpaBj€Ha Ha  OOecreYeHHe  3aKOHHOCTH  MEXaHHW3Ma  YrOJIOBHOTO
npeciaeoBaHusa. AJBOKAT BBIMOJHIET BaXHYIO (QYHKIUIO MO0 pealu3aluu
MPUHLNNA  COCTA3ATEIBHOCTH CTOPOH C  TMONPAaBKOM HAa  MPE3YMIILUIO
HEBUHOBHOCTU. HeHamexaniee UCIomHEHNE aJBOKATOM OIPENAEIEHHBIX 3aKOHOM
00s3aHHOCTEM TIO0  YCTAHOBJEHUIO  (AKTHUECKHMX  OOCTOSTENBCTB  JIeJa,
KPUTHYECKON OIIEHKE JESTEIbHOCTU CIEACTBHS, a TAKKE OTCYTCTBHE pPEATbHBIX
MEXaHU3MOB OIEHKU H(PPEKTUBHOCTH U JOCTATOUYHOCTU MPEANPUHUMACMBIX
YCWJIMM HEPEJKO CIIOCOOHBI MPUBECTH K (POPMaTLHOMY OCYIIIECTBICHUIO (YHKIIUN
3alllUThl, YTO B CBOKO OYEpeIb CTaBUT MOj COMHEHUE 3(P(DEKTUBHOCTH BCEIO
mpoliiecca YroJIOBHOTO TPECIENIOBAHUS M €r0 COOTBETCTBHE OOIIENPU3HAHHBIM
MPUHILINIAM CIPaBEIJIMBOrO MPABOCY/IUS.

Jns yyactusi B yrOJIOBHOM MPOLIECCE B KAYECTBE MPEACTABUTENA aJBOKATY
HEO0OXOJMMO COOTBETCTBOBAThH sy TpeOOBaHMI, HAapUMep, HE ObITh OJIM3KUM
POJICTBEHHUKOM WJIM POJCTBEHHUKOM JIMIIaM, YYacTBYIOIIUM B CyJIeOHOM
npouecce (3a UCKIIOYEHHWEM MOACYAUMOr0) WJIM JIMLAM, CIHOCOOHBIM OKa3aTh
BIIMSIHUE HA YYaCTHUKOB Mpoliecca (HayaJbHUKY OPraHOB CIIEJICTBUS, TO3HAHUA,
WX TIOApAa3eiCHUN U T.11.), a TAKKE HE MPUHUMATh PAHEE y4acTHE B 3TOM K€ JIeJie
B JIpyroM craryce (Cyabu, IpOKypopa, CJIeIoBaTels U T.1.).

YronoBHO-nipoueccyanbHbli  Kojeke Poccuiickont ®denepauuu Hajgensier
aJIBOKATOB-3alIMTHUKOB MHOTMMHU T[paBaMH, aHaJU3 KOTOPBIX HAIJISIAHO
MO3BOJIIET YBUJETh M OLEHUTH TEHJCHIIMM COBPEMEHHOTO Pa3BUTHUS YTrOJIOBHO-

npoueCCyajabHOTO 3aKOHOAATCIbCTBA u AWUHAMUKY COBCPHICHCTBOBAHHA
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IPABOBOTO  PETYJHUPOBaHUA  AJBOKATCKOM  JEATENbHOCTM B  Poccuilckom
roCyJ1apCTBe.

AJIBOKAThI-3alIUTHUKNA HAJEJIEHbl IMPAaBOM 3alpalluBaTh M IOJy4aTh B
YCTAHOBJIEHHBIM 3aKOHOM CPOK OT FOCYJapCTBEHHBIX OPraHOB, OPTAaHOB MECTHOTO
caMOYIIpaBJieHUsI,  OOIECTBEHHBIX  OOBEIWHEHUN,  OpraHu3aluii, HWHBIX
IOpUJIMYECKUX JIUI[ TPEIMETOB, JOKYMEHTOB M WHBIX CBEACHUM, OIHAKO
3aKOHOJIATEIHLHOE 00ECTICUCHNE PTOTO TPaBa SIBJISETCS JAIEKO HE OJMHAKOBBIM.

OtmetuM, 4uTo mnpodeccruoHaabHas HE3aBUCUMOCTh aJIBOKaTa, a TaKke
yOEXKIEHHOCTh JOBEPUTENSI B TOPSIOYHOCTH, YECTHOCTH U JTOOPOCOBECTHOCTH
aZIBOKaTa SIBIISIOTCS HEOOXOIUMBIMH YCIOBUSIMU JOBEPUS K HEMY.

AJIBOKAT NODKEH u30eratb AeucTBUil (Oe37eiCTBUS), HANpPABJICHHBIX K
NOAPHIBY JIOBEpHUS K HEMY WM K aJBOKaType. 3J0YINOTpeOJIeHHE T0BEpUEM
HECOBMECTUMO CO 3BaHUEM aJIBOKATA.

AJIBOKAT HE BIIpaBe J]aBaTh CBUCTEIIbCKUE MTOKa3aHUsI 00 0OCTOSTENbCTBAX,
KOTOpbI€ CTaJM €My H3BECTHBI B CBSI3M C MCIOJHEHUEM MPOo(EeCCHOHATBHBIX
o0si3aHHOCTEM. AJBOKAaT HE MOXET YCTYNUTh KOMY Obl TO HHM OBUIO MpaBo
JICHE’)KHOTO TpeOOBaHMWS K JIOBEPUTENIO IO 3aKIOYEHHOMY MEXKJIYy HUMHU
COTJIAIICHHUIO 0€3 CIEeIMaTIbHOTO COTJIACHS Ha TO JIOBEPUTEIIS.

AJIBOKAT BIpaBe COBMEIIATh aJBOKATCKYIO JIEATEIbHOCTh C pabOTON B TOM
aJBOKAaTCKOM O0pa30BaHUHM, B KOTOPOM OH OCYIIECTBIISET CBOI aJBOKATCKYIO
NeSATEIbHOCTh, a TaKXe C paboToW Ha BBIOOPHBIX M JIPYTUX JOHKHOCTAX B
aZgBOKaTcKOM manate cyobekta Poccuiickoit ®exnepanuu, denepanbHOi Manare
aJIBOKATOB, OOIIECTBEHHBLIX 00OBEIUHECHHUAX aJJBOKATOB.

AJIBOKAT BIIPaBe 3aHUMAThCSI HAYYHOM, MPENOAaBaTENbCKOM, SKCIIEPTHOM (B
TOM 4YHUCII€ B opraHax u yupexacHusx DenepanbHOW manatel agBOKATOB U
aJIBOKATCKHUX Tanat cyobekToB Poccuiickoit denepaiinu, a Takke B aJIBOKATCKUX
00pa3oBaHUAX) U HHOH TBOPUYCCKON JIEATEIIbHOCTHIO.

Ha craguu npeaBaputenbHOro paccieqoBaHus aIBOKAT BIIPABE y4aCTBOBATH
B JIOMPOCE TOJ03PEBAEMOT0, OOBHHSEMOIO, a TaKKe B APYTHX CIEACTBEHHBIX

)IeﬁCTBHHX, KOTOPBLIC TIPOU3BOAATCA C€ Y4YaCTHCM  I1OAO03PCBACMOI0  HIIN
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OOBHHSEMOTO JINOO MO XOIaTalCTBY MOA3AIIMTHOTO WU €T0 XOIaTalCTBY.

AJZIBOKAaT B XO0J€ JOIpOca MOJ03PEBAEMOI0 MMEET MPaBO B NPHUCYTCTBUU
CleloBaTeNs J1aBaTh KpAaTKUE KOHCYJbTAllMM MOA3alIUTHOMY, 3aJaBaTh C
pa3pelIeHNs 103HABATEI BOIPOCHI, 3HAKOMUTBHCS C IIPOTOKOJIAMU CJIEICTBEHHBIX
JEWCTBUH, 1€JIaTh MUCbMEHHBIEC 3aMEYAHUS 110 MMOBOJY NMPABUJIBHOCTH U MOJIHOTHI
3amucer B MPOTOKOJIE.

YronoBHO-TIponiecCcyanbHbld  Kojeke Poccuiickoit ®depepauun Haaenser
aZBOKaTa MPaBOM HA CTaJIUH MPEABAPUTEILHOTO PacCiIeIOBAaHUS 3HAKOMUTBHCS C
JOKYMEHTAMH MPOLECCYAlbHbIX M CIEACTBEHHBIX JEHUCTBUM: IPOTOKOJIOM
3a/Iep’KaHus], IIOCTAHOBICHUEM O NMPUMEHEHUU MEpPBI MPECEUCHHUS], POTOKOJIAMHU
JIOIIPOCOB U HHBIX CIEICTBEHHBIX IECWCTBUM C Y4YaCTHUEM IIOJ3ALIATHOrO, a IO
OKOHYAaHWU IPEABAPUTEIILHOTO PACCIIEIOBAHNS C MaTE€pUajJaMy YrOJIOBHOTO JIE€Ja
B IIOJIHOM 00BbEME.

B ciyyae ecnu 3alUTHUK y4acTBYET B IPOU3BOJACTBE 110 YIOJIOBHOMY JIEITY,
B MaTepHuaIax KOTOPOTO cozepKaTCs CBEJICHUS, COCTaBJIIIOIINE
TrOCYyJIapCTBEHHYIO TAallHy, U HE UMEET COOTBETCTBYIOIIETO JOIYCKA K YKa3aHHBIM
CBEJIEHUSIM, OH 00s3aH J1aTh MOAMMUCKY 00 MX HEpas3IJalleHUuH, IPUHUMATh MEPbI
M0 HEJOMYIIEHUI0O O3HAKOMJICHHS C HHUMHM WHBIX JIMII, a TaKXe COOJI0IaTh
TpebOBaHMs 3aKoHOAaTeNnbcTBA Poccuiickoit ®denepanu O TOCYIapCTBEHHOM
TallHE NP MOJATOTOBKE M Iepefaye MpOLECCyalbHbIX JOKYMEHTOB, 3aBJICHUN U
VHBIX JOKYMEHTOB, COJICPKALINX TAKUE CBEICHUS.

[Ipy HesiBKe 3alIUTHUKA W HEBO3MOXHOCTH €ro 3aMeHbl CcyAeOHoe
pa30upaTenbCcTBO  OTKJIAJBIBAETCA. 3aMeHa 3allUTHUKA TPOU3BOJUTCS B
COOTBETCTBHHM C YACThIO TpeThel cTaThu S0 YToNI0BHO-MPOLIECCYaTBbHOIO KOAECKCA.

B ciydae 3aMeHBl 3alllUTHUKA CYJ IPEAOCTABISAET BHOBb BCTYIIMBILEMY B
YIOJIOBHOE JI€JIO0 3allUTHHUKY BpeMs Ul O3HAKOMJIEHHS C MaTepuallaMu
YTOJIOBHOTO Jiejia U MOJATOTOBKU K Y4aCTHIO B CyIe0HOM pa30upareabCcTBe. 3aMeHa
3allMTHUKA HE BJIEYET 32 COOOM MOBTOPEHUS IEUCTBHI, KOTOPhIE K TOMY BPEMEHU
ObLTM coBepIIeHbl B cyzae. [lo xomaTaiicTBy 3al[UTHUKA CYJ MOXXET MOBTOPHUTH

JOTPOCHI CBUIETENEN, MOTEPIEBIINX, SKCIEPTOB MO0 UHBIE CyACOHbIE AEHCTBUS.
8



Heobxoaumo OTMETUTH, YTO PACCMOTPEHHUE e, CBSI3AHHBIX C TSHKEIBIMHU
BUJIAMU YTOJIOBHBIX TMPECTYIJICHUM MPOUCXOJUT C YYACTUEM MPUCSHKHBIX
3acenareneil. Pa3OupaTenbCTBO MPOXOJUT € Y4YacTHEM KOJUIETHH MPHUCSKHBIX
3acemarenieii, OTOOpaHHBIX IO METOAMKE CIIy4allHOW BBIOOPKH TONBKO IS
JAHHOTO JieJa W pemaroumx BONpochl (akTa, U OJHOTO MPOPECCHOHAIBHOTO
CYyJlbU, PEIIAIOIIEr0 BOMPOCHI MpaBa.

3a BpeMs y4yacTHs B CylA€ NpPUCSHKHOMY 3acelaTento M3 Orojkera
BBIIUTAYMBACTCS  KOMIICHCAIIMOHHOE  BO3HArpaXKJIeHWe B 3aBUCUMOCTH  OT
KOJIMYeCTBa JHEW YyyacTusl TMPHUCSKHOTO 3acefaTeisi B  OCYIIECTBICHUU
npaBocyausi. Takyke MPUCSKHOMY BO3MEIIAIOTCS KOMaHIUPOBOYHBIE PACXOJIbl, a
TaK)K€ TPAHCIOPTHBIE PacXobl HAa MPOE3]] K MECTY HaXOXKACHUS CyJa U 0OpaTHO.
3a MPUCSKHBIM 3acelaresieM Ha BpeMsl ydacTUs B PAcCMOTPEHUHU Jella IO
OCHOBHOMY MECTy palOTbhl COXPaHSIOTCS TapaHTUH U  KOMIICHCAIIUH,
MIPEAYCMOTPEHHBIE TPYAOBBIM 3aKOHOIATEIHCTBOM.

['1aBHBIM MPEUMYILIECTBOM MPU PACCMOTPEHUHU YTOJIOBHBIX JEN C Y4aCTUEM
MPUCSHKHBIX 3acefaTeseil sBIsSeTCS MaKCHUMallbHas HE3aBHUCHUMOCTH CyAEOHOTO
pazouparenbctBa. Cya MPUCSIKHBIX MPU3HAH BO BCEX HMBUIM30BAHHBIX CTpaHaxX

camoil He3aBUCUMOM (HOPMOIL TpaBOCY IUsI.

3AK/TIOYEHHUE

[IpaBo Ha 3amMTy Ka)A0ro, KTO IOABEPICS YrOJOBHOMY IIPECICIOBAHUIO,
npu3Haerca u rapantupyercs Koncturyuueit Poccuiickoit denepanuu (cratbu 17,
45, 46, 48, 123), oOuenpu3HAHHBIMUA TPUHIIMIAMU U HOPMAMH MEXIYHAPOJIHOTO
IpaBa, U MEXIYHapOAHBIMHU JaoroBopamu Poccuiickoni @enepanuy B KayecTBE
OJIHOTO U3 OCHOBHBIX IIPaB YEJIOBEKA U IPaXKJaHUHA.

[Topsimok peanu3aunyd AAHHOTO KOHCTUTYLHMOHHOIO IIpaBa OINPENEIAETCS
YronoBHO-IIpoLiecCyallbHbIM  KofekcoM  Poccmiickonn  @enepauuu,  IIpu
IIPUMEHEHUU HOPM KOTOPOTO JOJDKHBI YUHUTHIBATBCA IPABOBBIE IO3ULUU

Koncturyunonnoro Cyaa Poccuiickoit @enepanu U mpakTtuka EBporieckoro
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Cyna mo mpaBam denoBeka. (OOecrmedueHue IMpaBa Ha 3alUTy SBIAETCA
00s3aHHOCTBHIO TOCYJapCTBA W HEOOXOJUMBIM  YCIOBUEM  CIPABEIINBOTO
IPaBOCY U

[Tpodeccus anBokara — mpodeccust TBopUecKas. J[eaTenpHOCTh aABOKATa B
YTOJIOBHOM CYIOIPOU3BOACTBE TPYAHO TOOTHATH MO KaKUE-TO KECTKHUE PAMKH.
B 1O e BpeMs yrojoBHOE CyIONPOM3BOJICTBO — 3TO Ta c(epa MeATeTbHOCTH
oOmiecTBa, rie MmpaBa M CBOOOJBI YEIOBEKa IMOABEPTarOTCS HanOOJIee KECTKUM
orpanndeHmsiM. CrlieZoBaTeNIbHO, 3a4acTyl0 WMEHHO OT aJBOKaTa MW OT €ro
OTHOIIEHUS K WCIOJHEHUI0O TPO(PECCHOHANBHBIX O00S3aHHOCTEH  3aBUCHUT
MOJIOKEHUE TIOJ3AIMIMTHOTO, KaK B CTOPOHY YJIy4IIEHUS, TaK U B CTOPOHY
YXYIIICHUS.

Kak mokaspIBaeT nmpakTuka, aIBOKaThl HEPEAKO JOOMBAIOTCS yCIiexa B CBOSH
JEATETLHOCTH 110 OCYIICCTBICHHUIO 3alllUTHI, TMPABHJIBHO ONPEICTUBIINCH C
CUTYaIlMe M BHIOPAB Ty WJIM WHYIO IMO3HIINIO 3aAIUTHI, HAM00JIEe ONMTUMAIIBHYIO B
CIIOKHUBIITUXCS YCIIOBHUSX.

BmecTte ¢ Tem B mociegHee BpeMs BCe dalle cTaja HallOMHUHATh O cebe
npoOiema Oe3/1elCTBHS aJIBOKaTa B YTOJIOBHOM CyAoIpon3BoAcTBe. Kak mpaBwuiio,
9TO CBOWCTBEHHO aJ[BOKAaTaM, yYaCTBYIOIIUM B JIeJlaX 10 HA3HAYCHUIO B MOPSIKE
ctathsd 91 YromoBHO-TIpolieccyaibHOTO Kojaekca Poccuiickoit ®@enepanun. Tak,
pY W3YYCHUW apXUBHBIX YTOJIOBHBIX JENT B CyAaX, B KOTOPBIX yYacTBOBAIU
aJIBOKATHI 10 HA3HAYCHUIO, HAM HEOTHOKPATHO MPUXOIUIIOCH CTAIKUBATHCS C TEM,
YTO aJBOKAT HE MPEANPUHUMAN HUKAKUX JCUCTBUH IO YIYUIICHUIO TOJOKCHHUS
CBOEr0 MOJBAIIMTHOTO. B 4acTHOCTH, BO MHOTMX ClIy4asix aJBOKaTOM HE ObLIU
3aMpONICHBl  XapaKTEPUCTUKA HA  JIMIO, TMPHUBJICKaeMOE K  yrOJOBHOU
OTBETCTBEHHOCTH, XapaKTEPU3YIOIIHUE €r0 C TOJOXKHUTEIbHONH CTOPOHBI; HE
3aSBJSUTMCH XOJATaliCTBAa O HAa3HAYCHWM M TIPOM3BOJACTBE TEX WM WHBIX
OKCIIEPTU3, KOTOpPHIE MOTJM OBl TIOCTaBUTh TIOJ] COMHCHHE T€ WU WHBIC
00CTOSTENBCTBA, BXOJANIME B TPEAMET JOKa3bIBaHUSA (HApUMeEp, pa3Mep
MPUYMHEHHOTO yiiepba Ju00 TSIXKECTh Bpela 370pPOBbIO); aJIBOKAThl HE

HaCTauBaJIM Ha A0IIPOCAX AOIOIHHUTCIbHBIX CBI/I,)IeTeJ'ICI\/’I. Hu OJIMH M3 M3YYCHHBIX
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MIPOTOKOJIOB CYACOHBIX 3acCelaHWii HE CONepKall B cebe CBEIEHHWH O TOM, YTO
aJIBOKAT 3asiBJIST BO3PAKECHUSI MPEJICEeIaTeNbCTBYIONEMY o Jeny. K coxanenuto,
MpU U3YYEHUHM APXUBHBIX YTOJOBHBIX JI€Jl CJOXKHO CJeNaTh BBIBOJI O TOM,
COTJIACOBBIBAJI JIM AJIBOKAT C MOA3ALIMTHBIM CBOIO MO3UIINIO, ObLIA JIM MO3UIIUS
3alATHl  BhIpa0OTaHa COBMECTHO JIMOO OHa ObUIa HaBs3aHA aJBOKATOM
MOA3AIIUTHOMY.

AHaI3 BBICTYIUICHUN aJBOKAaTOB B TMPEHUAX BBISIBIII  CIEAYIONIYIO
3aKOHOMEpPHOCTh: JHOO aaBOKaT O€30CHOBAaTeNbHO, 0€3 yudeTa W OICHKH
UCCIICIOBAaHHBIX B CYJI€ JOKa3aTEIbCTB, CBUACTEILCTBYIOIIMX O BHUHOBHOCTU
MOA3aIMTHOTO, YTBEPK/IaJl O €ro HEBUHOBHOCTHU M MPOCUJI €r0 ONpaBiaTh, JTUOO
corjlalmajncs ¢ JIOBOJlaMH TOCYJapCTBEHHOTO OOBUHHUTENSI O BUHOBHOCTHU
MOA3AIIMTHOTO W TPOCHJI HA3HAUYUTH Oo0Jiee MSTKOE HakKa3aHue, HEXKEIU To,
KOTOpo€ ObLIO MpEeIoKeHOo MpokypopoM. Kak mpaBuio, pedb B IMpEeHUsAX Oblia
KOpPOTKOM, HE BCErjia JOTMYECKH BBIBEPEHHOM, HE cojepkana B cede aHamuza
JEeUCTBUM MOA3AIUTHOTO, OILICHKU MPaBUJIBHOCTH KBaJgu(UKaAUK
WHKPUMUHUPYEMOTO TOJ3AIIUTHOMY TMPECTYIUICHUS, OIEHKHM W MOAPOOHOrO
aHanu3a COOpaHHBIX U HCCIEIOBAHHBIX JI0KA3aTE€IbCTB BUHOBHOCTH JHOO
HEBUHOBHOCTH TMO3AIUTHOTO.

Cuurtaem, 4TO BCE 3TO MOXKET OBITh CBS3aHO C OTCYTCTBHUEM KEJIaHUSA Yy
aJBOKaTa 3aluIilaTh MHTEPEChl CBOEro Moj3amuTHOro. MmmnepaTuBHass HOpMa
3aKOHA, YCTaHABJMBAIOIIAs 3ampeT Ha OTKa3 3allUTHUKA OT MPOJAOJKEHUS
3alllUThI, HApyIIaeT IpaBa CcaMoOro 3alllUTHUKA W HAHOCUT BpEa MpaBaM H
3aKOHHBIM MHTEpPECaM MO3aIUTHOTO.

B cBs3u ¢ aTUM mpencTtaBiseTcs, 4To 4acth /7 cTarhsd 49 VYromoBHO-
mporieccyanbHOTro kojaekca Poccuiickoit depepanuu n0mkHA OBITH JOMOJHEHA
ClIy4asMH OTKa3za aJIBOKaTa-3alllUTHUKA OT TMPOJODKEHUS 3alllUuThl B JIOOOMU
ctaguu mnporecca. [lomaraem 1enecooOpa3HbIM HU3JIOKUTh MYHKT 7 crathbu 49
YTOJIOBHO-TIPOLIECCYATBHOTO KoJekca Poccuiickon @Penepaunu B CIEAYIOLIEH
penakiuu: «AJBOKaT HE BIpaBe OTKAa3aTbCs OT MPUHATOM Ha cels 3aluThI

moao3peBacMoro, O6BI/IH$ICMOFO, ImoaACyauMoro, 3a UCKIIOYCHUEM CIIy4dacB, KOTrJa
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UMEIOTCS ~ OOCTOSITENBCTBA,  HMCKIIOYarolue  (PU3MYECKyl0  BO3MOKHOCTD
OCYILIECTBIATh MPUHATYIO Ha cels 3amuTy (0051e3Hb, HEOOXOAMMOCTh yX0/a 3a
OJIM3KMMH JIOJBMH B CHJIy HX OOJIe3HH, HM3MEHEHHE TEPPUTOPUAIBHON
MOJICYAHOCTH YTOJIOBHOTO JI€JIa U UHBIE).

AHanornyHasi HOpMa, Ha Halll B3IJIS, JOJDKHA CONEPKATHCS B MOAIYHKTE 6
nyHkTta 4 ctatbu 6 @enepanbHoro 3akoHa ot 31 mas 2002 r. Ne 63-03 «O6
aZBOKATCKOM NESATENbHOCTH M anBokaType B Poccumiickon ®enepammm». Kpome
TOTO, B TEKCT COIVIALIEHUs, 3aKJII0YAEMOI0 MEXKIy aJBOKATOM U JIOBEPUTENIEM,
CIIElyeT BKJIIOYUTh MOPSAOK KOMIIEHCAllMM B CJy4Yae OTKa3a aJBOKaTa oOT
INPUHATON HA ce0s1 3aLUTHI 10 YKAa3aHHBIM BbILIE OCHOBAHMSIM.

Tak Kak agBOKaTypa BBINOJHIET MYOIHYHYIO (DYHKIIMIO MO O0ECHEeYEHUIO
TpKJIaH U IOPUAMYECKUX JHIL KBaJU(DUIMPOBAHHON HOPUANYECKOW MOMOILBIO,
IPEACTABIAETCS HEOOXOAMMBIM BOCHUTAHUE JOJKHOTO YBaXXEHHUS B OOILIECTBE K
npodeccuu ajBoKaTa, 4YTO MOKET ObITh JOCTUTHYTO TOJIBKO MPU YCTAHOBJICHUH Ha
3aKOHOJATEIbHOM YPOBHE JEHCTBEHHBIX MEXAHM3MOB 3alllUThl aJBOKATa IpHU
OCYILIECTBJICHUU UM 3aKOHHOM MPOGECCUOHAIBHON JIEATEIIbHOCTH.

B VYronoBnom koxpekce Poccuiickonn ®enepanuu  yCTAHOBJIEHBI TaKUE
MEXaHU3Mbl B OTHOIIEHUH CYZAEH, COTPYJHUKOB MPABOOXPAHUTEIbHBIX OPTraHOB,
HaIpuMep, MpeayCMOTPEHa YroJOBHAs OTBETCTBEHHOCTh 332 BOCIIPEMNSTCTBOBAHUE
OCYUIECTBJICHUIO paBoCyaus u MIPOU3BOJICTBY MpeABaPUTEILHOTO
paccieioBaHus, OJJHAKO OCYIIECTBICHHE aBOKATOM (DYHKIMH 3alllUTHUKA U cOOP
JIOKA3aTeJIbCTB IO YTOJOBHOMY €Ny TaK € CIOCOOCTBYIOT OCYILECTBICHHIO
paBOCYUs U 3alllUTe NpaB U CBOOOJ yenoBeka. B cBs3M ¢ 3TUM mpeacTaBisercs
HEOOXOJIMMBIM BHECEHHE MOIMPABOK B COOTBETCTBYIOLIME HOPMATHUBHO-TIPABOBBIE

aKThI.
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