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Bo BBegeHmm  00OCHOBaHa  aKTyaJdbHOCTh  BBIOPAaHHON  TEMBI.
CBOEBpPEMEHHOCTh HCCJIEIOBAHMS BBbI3BaHA TEM, YTO aHAJIM3 HOPMATHUBHO-
MPaBOBBIX AaKTOB, TaKWX, Kak ['pakgaHCKOro mpoieccyaabHOro Kojekca PO,
ApOUTpa)kHOTO TIpOLleCCyanbHOr0 Koaekca P® u cyneOHOW MpakTUKA HE
MO3BOJISIET C TMOJHOM YBEPEHHOCTHIO TOBOPUTH O JEHCTBUTEIBLHOM MOJIb3bI
GYHKIMOHUPOBAHUS  NPOLECCYaIbHBIX  MPaBWI,  KOTOPbIE  PETYIUPYIOT
MPOU3BOJACTBO MO JI€JaM C Y4aCTHEM HWHOCTPAaHHBIX JIML, TaK KaK HEKOTOpbIE
IIpaBUiIa pacxoaarcs Ipyr C IpyroMm.

BBuay HOBBIX OOILIECTBEHHBIX OTHOILIEHUW, KOTOpbIE BCE 4Yalle W Yalle
BO3HHMKAIOT B  HAlleM TOCYJAapCTBE, BCECTOPOHHErO0  MEXIYHAPOHOTO
COTPYJHUYECTBA B PA3IMYHBIX Cepax, KOTOPbIE COJAEPIKATCSA B 3aKOHOAATEIbHBIX
aKTax, MHOTUM TIOJIO)KEHUSIM  HEOOXOJIMMO  NEPEOCMBICIEHUE B  CBETE
NIEPEMEHUBILETOCS TPABOCO3HAHUS.

Llenbto naHHON pabOThI SIBISETCS BCECTOPOHHEE PACCMOTPEHUE U aHAIM3
IpolecCyalbHbIX OCOOECHHOCTEM B UMBWIMCTHUECKMX JI€NlaX C Yy4YacTHUEM
WHOCTPAHHBIX JIUII.

JInst 1OCTHKEHUSI TIOCTABJICHHOM II€JIM HEOOXOJMMO PELIUTh CIEAYIOIIUe
3aJ1auu:

- paccMOTpeTh NPHUHLMIBI HUBUIMCTUYECKOTO MPOLECCYyaIbHOIO IpaBa B
MPOU3BOJICTBE MO JEJIaM C Y4aCTHEM UHOCTPAHHBIX JIMII;

- IPOBECTH aHAIN3 NMpPaBoBbIX HOpM C¢ ydactueM Jimn B ['TIK PO u I'TIK
PCOCP;

- HU3YyYUTh MPABOCYOBEKTHOCTh WHOCTPAHHBIX JIMI B IUBUIUCTHYECKOM
polecce;

- ONpelenuTh, KakoBa crHenuduKa ydacThss B UMBHIMCTUYECKOM
CYJOIIPOU3BOJICTBE OTAEIIBHBIX KATErOPUI MHOCTPAHHBIX JIULI;

- MPOCIEAUTH 0COOEHHOCTH BO30OYKICHUS Irpak1aHCKOTO
CYJIONIPOM3BOJICTBA C YYaCTHMEM HMHOCTPAHHBIX JIMI[ U ATalbl MOATOTOBKU Jeia K

cyneOHOMY pa30upaTeNbCTBY;



- HCCIeoBaTh OCOOEGHHOCTU CyNeOHOro pa3doHpaTeNbcTBA W UCTIOTHEHHS
CyIeOHOTO pelIeHHs C y4acTHEM MHOCTPAHHBIX JIHII.

OOBEKTOM UCCIEIOBAHUS SBISIOTCS MIPOIECCyalIbHbIE OTHOIICHHUS, KOTOPhIE
BO3HHMKAIOT TMpU PACCMOTPEHHH [J€J1 C YYaCTUEM HWHOCTPAHHBIX JIMI[ B
IABWJIMCTUYECKOM IPOLIECCE.

[IpenmMeToM  uccrnenoBaHUS — SBJISETCA  3aKOHOMEPHOCTh  IPAaBOBOIO
PEryIMPOBAHMS  CYJONPOM3BOJCTBA [0 TPAXIAHCKAM J€laM C y4acTHEM
WHOCTPAHHBIX JIULI.

TeopeTnyeckyto  OCHOBY  BBINIYCKHOM  KBaJIM(PUKAUMOHHON  pabOThI
COCTaBWJIM TPYIbl CHEAYIOIIMX POCCUWCKUX U 3apyOeKHBIX MPaBOBEIOB-
npoueccyaiucToB  pasHeix  rojgoB: K.,  Mansimesa, @.d.MapreHca,
M.M.ArapkoBa, [.JI.ABepuna, JL.H.AuydpueBoii, = M.M.borycnasckoro,
M.A.Buxytu 1p.

HopmaTuBHO-IpaBOBOM OCHOBOW HCCIEAOBaHUS SBISAIOTCS KoOHCTHUTYLHS
P®, I'paxpanckuit konekc P®, I'paxxmaHckuii mpoueccyainbHbld Koaekce PO,
@enepanbHbii 3ak0H "O MpPaBOBOM TMOJIOKEHUM HWHOCTPAHHBIX TpaXKJaH B
Poccuiickoit @eneparuu” ot 25.07.2002 N 115-®3.

MeTon0I0THYECKYI0 OCHOBY MCCIIEIOBAHUS COCTAaBIII€T KOHIIENTYaJbHBIE
MOJIOKEHUSI OOUICHAYYHOI'0 JHAJIEKTUYECKOTO METOAa IO3HAHUS U YacTHO-
Hay4YHbIE METOJbl, KOTOPBhIE BBITEKAIOT M3 HEr0: 3TO CUCTEMHBIN, KOMIUJIEKCHBIN
aHaIW3, CPABHUTEJIIBHOE IIOBEJICHUE, JIOTMYECKUH W HUCTOPUYECKUH MOIXOI.
HccnenoBanue Takke MPpOBOAMIOCH HA 0a3e aHaIM3a HAyYHbIX TEOPHUM U cyaeOHOM
MPaKTUKH.

MexaHu3M NpaBOBOrO PErYIMPOBAHMS MOJOKEHUS MHOCTPAHHBIX T'Pa)AaH
JI0 CUX TOp NpeTepreBaeT MU3MEHEHUs M TpeOyeT TIATEeIbHOTO aHajau3a. JTO
CBUJETENBCTBYET O HAYYHON HOBU3HE HACTOSLIETO JUIIOMHOTO UCCIIEI0BAHHUS.

CtpykTypa JUIUIOMHOM paboOThl COCTOMT U3 BBEACHUA, TpeX IJaB,
3aKJII0UCHMS, OMOIHOrpaduuecKoro Crucka.

IlepBass rnaBa naumiaoMHON paboThl «[IpUHIMNIBI HUBUIUCTHYECKOTO

MNpoHeCCyalbHOI'O IIpaBa B IMPOU3BOACTBC IO ACJIaM C YYACTHEM HHOCTPAHHBIX
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JUI»  TOCBSINIEHA  W3YyYEHHWIO  BHYTPEHHUM  MpaBUjaM  TPaKIAHCKOTO
CYJIONPOU3BO/ICTBA.

ABTOpOM OBLIO MPOCIEKEHO, YTO HMHOCTPAaHHBIE JUIA BBICTYNAIOT B
KaueCTBE HCTIIOB M OTBETYMKOB, TPETHhUX JMIl. Takke OHU y4acCTBYIOT JIMYHO B
CyleOHBIX pa30HpaTenbCTBaX WM 4epe3 mpeactaButens. Ho oHu He Moryr
oOpamiarbcsi B CyJl C 3asBJICHUAMH OT CBOET0 MMEHHM B 3alIUTy IpaB, CBOOOJ U
WHTEPECOB JIPYTUX JIHII.

bbilo  BBIIENIEHO  HECKOJIBKO — NPHUHIMIOB:  MPUHIUI ~ UMMYHHUTETa
WHOCTPAHHOTO  TOCYAapCTBa, NPHHIOWI  HMMYHHTETa  MEXKIyHapOIHBIX
MEXIPABUTEIHCTBEHHBIX OPTaHU3AIIUN U CBSA3aHHBIX C HUMH JOHKHOCTHBIX JIHII,
OPUHIIMI T[PUOPUTETAYKE HAYaTOro Cy/neOHOTO pa3OupaTenbCTBa, MPUHIUIL
KOHTPOJIMPYEMOTO  MHOXKECTBAa  NPOLEAYp, HOPHUHIUI  MEXIyHAPOIHOTO
IPaXKIAaHCKOTO CYJONpPOM3BOACTBA M Apyrue. Ha 3akoHOIaTenbHOM YpOBHE
3alllTa HAIlMOHAJIBHBIX MHTEPECOB B CYJIEOHBIX pa3OMpaTesbCTBaX IO JieJaM C
y4aCTUEM  HMHOCTPAHHBIX  JIMIIOOECTICUMBAETCSI ~ MPABOBBIMH  CPEACTBAMHU
(MexaHu3MaMu ), TAKUMH, KaK TIOJIOKEHHE O TyOJTUIHOM MOPSIIKE.

I'maBa 2 «TeopeTuyeckue OCHOBBI TOJIOKECHUS HWHOCTPAHHBIX JIMI[ B
[UBUJIMCTUYECKOM TIpoliecce» OoJiee ACTAIbHO PACKPBIBACT TIOJOKEHUS T10
MIPABOBOMY IOJIOKEHHIO B TPAXIaHCKOM MPOILIECCe.

B maparpade 2.1 Obul mpoBeAeH CPaBHUTEIBLHO-TIPABOBOM aHAM3 HOPM C
yuactueM uHoctpanHbix il B [ TIK P® u I'TIK PCOCP.

ABtop Bwlzenmser, uyto B [TIK P® rpaxnganckas mnponeccyanbHas
MPaBOCIIOCOOHOCTh W JI€ECIIOCOOHOCTh MHOCTPAHHBIX JIMI]  OMPEACIISIFOTCS
3aKOHOJIATEIBLCTBOM CTPaHbl, TPAXITAHMHOM KOTOPOH SBISIETCS 00O3HAYCHHOE
JIUTIO.

Taxxe aBTOpOoM OBLIO OOpaIIeHO BHUMAaHWE HAa TO, YTO MPEANOCHUIKON
BO3HUKHOBEHUS TPAKIAHCKUX MPOIECCYabHBIX TIPABOOTHOIICHUH HE3aBUCHMO OT
rpXJAHCTBA  MX  YYACTHUKOB  CIYXHUTIpaXIaHCKas  MpolieccyajbHas
MPaBOCIIOCOOHOCTh W JIEeCIOCOOHOCTh.  ['pakIaHCKoe  TPOIeCCyabHOE

3aKOHOJATENbCTBO Poccuiickort denepanmu yCTaHABIMBAET MPABOBOM PEXUM B
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cdepe oxpaHbI MPAaB M HHTEPECOB HHOCTPAHHBIX TPAXKIAH, OpraHU3aIMKA 1 Jinll 0e3
FPaXJaHCTBA. TaK Kak CYIIECTBYET HAIMOHAJIBHBIN PEXKUM, TO HA MHOCTPAHHBIX
rpakjaaH W Jul 0e3 Tpa)KAaHCTBa PaCHpPOCTPAHSIOTCS MOJIOKEHUS BHYTPEHHETO
TPAXJAHCKOTO IMPOLECCYaTbHOrO 3aKOHOAATENIbCTBA, a TAKKE IOJOKEHUS
MEXIYHApOJHBIX JOroBOpoB. JleMCTBYeT mpaBmiio O MpeoOsIalaHuy TMOJIO0KEHUN
MEXKIYHApOJHBIX HOPM HaJ HOpPMamMu BHYTPEHHErO0  3aKOHOAATENbCTBA
Poccniickon @enepanun.

ABTOp pasrpaHuymil TOHATHUS MeEXAYy (GU3HMYECKUMHU JIMIIAMH |
WHOCTPAHHBIMHA ~ OpTraHU3alUIMU. NHocTpaHnHble TpaxkaaHe u Jjuna 0e3
rpakJaHcTBa OyJayT OTHOCHUTBhCSA K 00mIer kareropuu. OTAEIBbHYIO KAaTETOPHUIO
WHOCTPAHHBIX (PM3UYECKUX JIUI] COCTABIIAIOT JIUIIA, KOTOPHIE MOJIYYHIIA YOSIKHUIIIE B
Poccun. [Ipyras karteropusi ”HOCTPAHHBIX JIMI] — 3TO UHOCTPAHHBIE OPTaHU3ALUU.

B raaBe 3 «OcoOGeHHOCTH PAacCMOTpPEHUsSI CYACOHBIX CIIOPOB C y4acTUEM
MHOCTPAHHBIX  JMI HAa  CTaAUAX  TPAXKTAHCKOIO  CYAOIPOU3BOACTBA»
paccMaTpUBAIOTCS  CICAYIOIIME ATalbl PacCMOTPEHHUs CyAeOHOTO  cropa:
OTIpeJIeNICHHE TOJICYAHOCTH, TMOATOTOBKA Jiefla K CyneOHOMY pa30HpaTeibCTBY,
BBIHECEHHE CYI€OHOr0 PEIICHUS U €ro UCTIOTHEHHUE.

NHCTUTYT MNOACYIHOCTHM TPAXAAHCKUX JE€I — OTO OAUH HHCTUTYT
IPAXKIAHCKOTO TMpolecca. ABTOpP BBIASHWI CIEAyOLAs MOCIEA0BATEIbHOCTD
onpenesieHus] MoACYIHOCTU. M3HayanbHO HEOOXOIUMO OMPEACNIUTh CTpaHy, MOJ
IOpUCIHUKIUEH KOTOpoM HaxoauTcsi crop (Poccuiickas ®enepanus wid Japyras
cTpaHa).3aTeM OmIpeaeisieTcs POAOBas W TEPPUTOPUATLHASIOPUCIUKIIMS BHYTPU
CTpaHbl. B MNPOKOMMEHTHPOBAHHON CTaTh€ OINPEIACICHbl KAaTEropuu JAed C
Y4aCTUEM HHOCTPAHHBIX JIMII, MOACYAHbIE POCCUUCKUM cynaMm. FOpucnukuus B
JIeJIax C Y4aCTUEM WHOCTPAHIIEB OMPEAEISAETCS HE TOJIBKO MOJIOKEHUsIMU CT. 402
[TIK P®, a takxe npyrumu (QenepaibHBIMH 3aKOHAMHU W MEXIYHApPOJIHBIMU
JIOTOBOPaMH.

ABTOp YCTaHOBWJI, YTO K MCKIIIOUUTEIBHOM IOPUCIUKIMUA CyI0B B P®D
OTHOCSATCS:

1) nena o mpaBe Ha HEIBMXKMMOE UMYIIIECTBO HA Tepputopun PD;



2) cnaydad BO3HUKHOBEHHS CIIOPOB M3 JIOTOBOpa TIEPEBO3KH IIPH
HaxO0JICHUU NIepeBO3UnKa Ha Teppuropun Poccuiickont denepannu;

3) nmera o pacropxkeHMH Opaka rpaxkigaH Poccuiickoit dPenmepanmu ¢
WHOCTPAHHBIMU TpakJaHAMU WIH JIMIlaMu 0e3 TpaKJaHCTBa, €ClIu 00a cympyra
npoxxuBatoT B Poccuiickon denepanuu;

4) nena u3 MyOJIUYHBIX MPABOOTHOIICHUH.

Cynsl B Poccuiickoit ®denepanni Takxke BIpaBe paccMaTpuBaTh Jeja C
Y4aCTHUEM MHOCTPAHHBIX JIULL, €CIIU:

1)ynpasnsromuii opraH, (uivMag WM MPEACTABUTENIBCTBO MHOCTPAHHOTO
JMIAaHAXoauTCs Ha Tepputopuu Poccuiickoit denepanuu;

2) OTBETYMK BIAJCET HMYIIECTBOM, HAXOMAIIUMCS Ha TEPPUTOPUH
Poccuiickon ®@enepanuy;

3) B ciydyae B3bICKAHUS AIAMCHTOB M YCTAHOBJICHHH OTIIOBCTBA UCTEIl HUMECT
MECTO KUTeJbCTBA B Poccuiickont denepaunu;

4) B ciy4ae BO3MEIICHHS Bpela, NPHYMHECHHOTO  TEJICCHBIMU
MOBPEXKICHUAMU, WHBIM ITOBPEXKICHUEM 3I0POBbS WA CMEPTHIO KOPMUJIbLA,
yuiep0 mpuuyuHeH Ha Tepputopuu Poccuiickoii denepaiuu WIA UCTEL UMEET
MecCTO )kuTesbcTBa B Poccuiickon denepanuu;

5) B ciiyuaec BO3MEIIECHUS MaTCPUAIBHOTO yiepOa JEHCTBHE WM HHOE
00CTOATENILCTBO, MOCITYKUBIIIUE OCHOBAHWEM ISl MOJIa4d MCKa O BO3MEIICHUU
ymep6a, iMenn MecTo Ha Tepputopun Poccutickoii deaepanuu,

6) TpeOoBaHKME BO3HHMKACT M3 JIOTOBOPA, COIIACHO KOTOPOMY IOJHOE WM
YAaCTUYHOE HCMOJIHEHUE JOJDKHO MMETh MECTO WM MMETh MECTO Ha TEPPUTOPUHU
Poccuiickon @enepannu;

7) HWCK BO3HMK B pe3ylbTaTe HEOCHOBATCIBHOIO  OOOTralIcHUS,
Ipou3olIeaAnero Ha reppuropun Poccuiickonn @enepanuu;

8) B ciydae pa3Boja 3asABUTE]Ib MMEET MECTO JKUTENbCTBA B Poccuiickoi
denepanuu Ui XOTs Obl OJIMH U3 CYNPYTOB SBJsIETCS IpakaaHuHOM Poccun,

9) B cilydae 3alIMThl YECTH, JOCTOMHCTBA M KOMMEPUYECKOH peIryTariu

3aBUTEIb UMEET MECTO KHUTENLCTBA B Poccuiickon denepanuu;



10) mo geny o 3amuTe IpaB CyOBbEKTa MEPCOHATBHBIX JAHHBIX, B TOM YHCIIE
O BO3MEIICHUH yliepOa u/iim KOMIICHCAIIMA MOPaIbHOTO Bpe/a, 3asSBUTEIIb UMEET
MECTO )uTelbcTBa B Poccuiickon denepamnuu.

[loaroroBka gena K CyneOHON CTaguu HEOOXOAMMA JI OCYIIECTBICHUS
CBOEBPEMEHHOTO M IPABWIBHOTO PACCMOTPEHUS W Pa3pElICHUs] TPaX)IaHCKOTO
Jiena.

Bbl1 BBIIENIEH MHCTUTYT CYJIEOHBIX HM3BEUIEHUH W MOBEeCTOK. OH Hrpaet
BAKHYIO pOJb B  YIOJIOBHBIX, AaJMUHHCTPATHUBHBIX, T[PAXKIAHCKUX U
apOUTpaKHBIXpa30UpaTEIbLCTBAX.

Kpome TOro, Ha mnpakTHKe CYHIECTBYET TpPH CIOCO0Aa WU3BEIICHHHN IS
WHOCTpaHHBIX JMIl. [lepBbIii cmocod — yBeAOMIIEHHE WHOCTPAHIIEB MpHU
HEIMOCPEACTBEHHOM YYaCTUU AUIIIOMAaTUYECKUX M KOHCYJIBCKMX OpPraHoB. Bropoi
cioco0  OCYIIECTBISIETCS  4Yepe3  LIEHTpPAJbHbIE  OpraHbl,  OIpe/EICHHbIE
3aKkoHozAareneM. TpeTuil MeToJ CBsA3aH C peanu3alued IpOLEAYpbl WU3BEIICHUSA
MOCHOBaH Ha BO3MOXXHOCTHNPAMOW MepeAauyd CyIAeOHBbIX JOKYMEHTOB JIMLAM,
MPOKUBAIOIINM WJIM HAXOSIIIIUMCS 3a TPAHUIICH.

ABTOp pasnenun AEHCTBUSA CyAbH IO IOATOTOBKE Jena K cyneOHOMY
pa30upaTenbCTBy Ha 2 THIIA:

- JIGUCTBHSI TEPBOTO TUIA COBEPIIAIOTCS CyIbEeW B CBOOOIHOU (opme, HE
OTpaHMYECHHON MPOLECCYATbHBIMU TPEOOBaHUSIMU, B AaBTOHOMHO OIPEAEISIEMOM
o0beMe, B OCHOBHOM HAIPaBJIEHHOM Ha MOJTOTOBKY CaMOTO CYJIbH K JIEIY,

- BTOpPOM BUJ JACUCTBUI HOCHUT IyOJIMUHBIN XapaKTep, Tak Kak 00s3aTeleH,
o0jaueH B CTPOTYI0 MPOLECCyallbHYI0 (QOpMy, OCYIIECTBISIETCS B MOPSJIKE,
YCTAaHOBJICHHOM  ApOUTPaXHBIM  TIpOIleCCYalbHBIM  KoaekcoM Poccuiickoi
denepanuu, Mpu3BaHa MOATOTOBUTH K CyleOHOMY pa30OMpATeNbCTBY, B MEPBYIO
odepeib, JIUL, YYaCTBYIOLIUX B JIEJIE.

Pemienne cyna sBasieTcs pe3yJbTaToOM JIESITEIBHOCTH CyJla U aKTUBHO
OCYUIIECTBIISIETCS. UM I BBISICHEHUS OOCTOSITENIbCTB J€ja, pa3peuieHust cropa,
3aIIMTHI HAPYIIEHHOTO WJIM OCIIapUBAEMOI0 MpPaBa U, B KOHEYHOM UTOTE,IPABO HA

3alIUMTy 3aKOHa W IIOpsA[Ka, B TO BpPpEMSA KakK 00BEKTHBHAS IOCJIb 3TOr0 3aKOHaA —
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IIOMOYb 3AIIUTUTh, YKPEIUTh U PA3BUTh COLIMATIbHBIE OTHOLIEHUSI ITyTEM PEIICHUS
VH/IMBUTYaJIbHBIX JIEIL.

3akJ/oueHue pabOThl OTpakaeT OCHOBHBIE BBIBOJBI aBTOPA, CACIaHHBIC B
X0JIe BCETO MCCIeAOBaHM. BRIIEAIOTCS HEKOTOPBIE MTPOOIEMBI MPEIJIOKEHUS TI0
COBEPUIEHCTBOBAHUIO IPOLECCYaJbHOIO 3aKOHOAATEIbCTBA, MEXKIYHAPOIHBIX
JIOTOBOPOB, KOTOPbIE 00CYKIATUCh B TJAHHOM MCCJICIOBAHUU.

Y CTaHOBIJIEHO, YTO NMOHATHE WHOCTPAHHBIX JIWI[ OMNPEICISIETCA HUCXOIs W3
CIEIYIONMX  OCOOEGHHOCTEH  ydacTWsi  TakuxX JIMI B TPa¥JIaHCKOM
cynonpou3BojacTBe. [loaBepraroTcs KpUTHKE HEKOTOPBIE HOPMBI ['pakaaHCKOTO
npoueccyanbHoro kojaekca P®. Ilomaraercs, 4To CerojiHs CyJ UMEET MHOXKECTBO
BO3MOYKHOCTENISL YCTAHOBJICHUS COJIEPKaHUsI MHOCTPAHHBIX HOPM. B yacTHOCTH,
Cyl MOXET OOpaTUThCA 3a TOMOINBI0 W Pa3bSICHEHUSIMHU TaKOro MpaBa K
MunuctepcTBy toctuiii P® u  ApyruM KOMIETEHTHBIM OpraHam WIH
opranuzanusiMm B Poccuiickoit ®enepanyii U 3a pyOeKoM, TaKkKe MPUBIICYD
CIELUAIIMCTOB, SKCIIEPTOB MJIM YUYEHBIX B COOTBETCTBYIOIIEH 00JIaCTH.

Taxxke Oblla MpoaHAIM3UPOBAHA XAPAKTEPUCTHKA OCOOCHHOCTEHW ydacTus
MHOCTPAHIEB B CTaJUSIX TPAXAAHCKOTO MpoIecca. bbll pacCMOTPEH HHCTUTYT

FOPUCIUKITUH.



