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AKTYQJIbHOCTBh HCCIICJOBAaHUSL OMNpPENENAeTCS TeM, 4TO OaHKPOTCTBO - 3TO
BaYKHBIM I'Pak1aHCKO-IIPAaBOBOM MHCTUTYT, OFPOMHBII IJIACT HOPMATUBHOM 0a3bl U
JOCTAaTOYHO JUITUTENBHBIN IPOLIECC, COCTOSIINN U3 PA3IUYHBIX 2JIEMEHTOB. OHUM U3
TAaKUX BAKHEHUIINX DJIEMEHTOB SBIIACTCS IPOLIEAYpa OCHapUBaHUs CHAECIOK JTOJDKHHUKA.
Ora npouenypa OYEHb BaXKHa IIOTOMY, YTO €€ OCHOBHOM LEJBIO SBISIETCS
YBEIIMUCHUE KOHKYPCHOM MacChl JOJDKHMKA M MaKCUMAaJIbHOE YIOBJIIETBOPECHUE
TpeboBaHMN KpeauTopoB. OHAKO JUIUTENBHOE BpEMS MPOLECC OCIAPUBAHUS CAEIOK
JOJDKHUKAa HEe ObUI JOCTATOYHO YETKO YpPEryJupoBaH HOpMamMu 3aKOHA, YTO HE
no3Bos10  3(Q(EKTUBHO OCHapuBaTh CHENKH OaHKpOTa, a, CIEA0BATENIbHO,
MaKCUMaJlbHO  YJOBIETBOPATH  TpeOoBaHusl  KpeautopoB.  Jlaxke — mocie
YCOBEpILIEHCTBOBaHMS 3aKOHOJATENIbCTBA B JJaHHOU cepe COXPAHUIOCh MHOYKECTBO
po0JieM, MOSBUJIMCH HOBbIE HESICHOCTH.

Takum o00pa3oMm, aKTyaJlbHOCTb TEMBl JAaHHOM paboThl 00yCiIOBIEHA
HACTOSAIEN SKOHOMUYECKON CUTyallUEeH B CTpaHe, YaCTOTOW BOZHUKHOBEHUS CIIy4acB
OaHKpOTCTBA OpraHM3aliii, HEOOXOAMMOCTBIO H3YyU€HHUs OOHOBJIEHHOW NpPaBOBOM
0a3pl, peryaupyroue mnpouenypy OCHapUBaHUs CHCJIOK JOJDKHMKA, a TaKkkKe
CYILLECTBYIOLIMMH I10 CE€H I€Hb BOIIPOCAMHU €€ IIPAaBOIIPUMEHEHMS.

Ieabro uccae0BaHUA SBJICTCA HCCIECJOBAHUE MHCTUTYTA OCIIApUBAHUSA
CIENIOK JOJDKHHMKA, B YaCTHOCTH BBISBJIIEHHWE MPOOJIEM HOPMATHBHO-IIPABOBOIO
peryiaupoBaHus, BbIpaOOTKE BO3MOKHBIX IIPEIJIOKEHUN 10 €ero
COBEPILIECHCTBOBAHUIO.

JUis JOCTM)KEHHS NOCTaBICHHOW IeM HEOOXOIMMO pEIIUTh CIEAYIoNne
3aJa4u.

W3ydnTh UCTOPUIO MOSBICHUS M Pa3BUTUS HMHCTUTYyTa OAHKPOTCTBA M
IIPOLIEAYPBI OCIIAPUBAHUS CIEJIOK TOLKHUKA B Poccnn;

* YCTaHOBUTh KpPYI CYOBEKTOB, YIIPAaBOMOYEHHBIX HAa OCHApPUBAHUE CIEIOK
JNOJDKHUKA,;

[loHATh mNPaBOBYXO MNPHUPOAY CHEIOK, OCHAPUBAIOIIMXCI B paMKax

0aHKpPOTCTBA;



O3HaKOMHUTBCSI CO CHELUUATBHBIMA OCHOBAaHUSIMU OCIAPUBAHUS CIEIOK B
paMkax 0aHKPOTCTBA, BBISIBUTh UX OCOOEHHOCTH;

CpaBHUTH CIELUAIbBHBIE OCHOBAaHHMS C OCHOBAHUSIMH, YCTAaHOBJICHHBIMU
IPaKIaHCKUM 3aKOHOJIATEIhCTBOM;

- [IpoaHanu3upoBaTh MOCIEACTBUS HEICHUCTBUTEIBHOCTH CIIEIIOK.

O0beKkTOM  HCCIICIOBAaHMS  BBICTYNAIOT  OOIIECTBEHHBIC  OTHOIIEHUS,
BO3HHUKAIOUIUE B IPOLIECCE OCTIapUBAHUS CACJIOK JOJKHUKA MPU OAHKPOTCTBE.

IlpeameToM  uccieoBaHWS  BBICTYNWIA  JEHUCTBYIOIIEE  POCCHMCKOE
MPOLIECCYAIIBHOE 3aKOHOJATENbCTBO, [ paxnanckuit kojekc PO, denepanbHbid
3akon "O HecocTosTETbHOCTH (OAaHKPOTCTBE)", a Takxke napyrue GdenepanbHble
3aKOHBI U TI0/I3aKOHHBIC aKThI.

MeTo10/10THYeCKYI0 OCHOBY HCCJIEIOBaHMSI COCTABIISIOT KaK 00IlleHayYHbIE,
TaK M YaCTHONPABOBbIE METOJbl. B YacTHOCTH B HCCJIEAOBAaHWUU HCIOJb3YIOTCS
METOAbl CHUHTE3a, aHajau3a, JEAyKUUH, WHAYKIUH, CPABHUTEIBHO-TIPABOBOIA,
(bopManbHO-IOPUINYECKHM, KITacCUPUKALIUS U JIP.

TeopeTnuecKy0 0CHOBY BONPOCHI TEOPUH HECOCTOSITENIBHOCTH, B YACTHOCTH
OCTIApUBAHUS CIEJIOK MPU OAHKPOTCTBE SIBJISIOTCS OOBEKTOM HMCCIIEIOBAHUS YUEHBIX,
takux kak A.B. bolikoBa, [Tuporosa E.C. u np.

B pabote ncnonb3oBanuck kanauaaTckue auccepranuu [unasiikuaoit A. D.,
PrikoBa J[.A., CemenoBoii E.A.

OMnupuyeckasi 06a3a MCCIEOBaHUA TpEJCTaBIeHa MaTepUalaMu CyaeOHOM
MPAKTHKU.

IlpakTHYeckass 3HAYMMOCTB TEMbl OIPEIECIAETCS BaXXHOCTHIO BBIBOAOB,
pEeKOMEHJAIui, CAeJaHHBIX [0 WTOTaM HamHMCaHWs pabOThl, HAIMpPaBICHHBIX Ha
COBEPIICHCTBOBAHUE JEHUCTBYIONIIETO 3aKOHOAATENHCTBA, KOTOPhIE MOTYT MO3BOJIUTh
3akoHOJaTemro  Oonee  dddexTuBHO  pedOopMHUpPOBATH  3aKOHOAATEIBCTBO O
HECOCTOSITEJIbHOCTH B 00J1aCTH OCHapUBAHUSI CIEIIOK.

CTpykTypa BBINYCKHOH KBaJdN(QUKANMOHHOW PpadoThl 00yCIOBICHA
MOCTaBJICHHOW 1I€JIbI0, COCTOMT U3 BBEACHUS, TpeX IJaB, BOCbMHU maparpados,

3aK/IIIOYCHUA U CIIMCKA UCII0JIb3YCMbIX HCTOYHHUKOB.



OCHOBHOE COIEPKAHUE PABOTbI

Bo BBegeHnH aBTOp 0OOCHOBBIBAET AKTYaJbHOCTh TEMBI, ONPEAEISET 1eNb U
3a/1ayu, OOBEKT U MPEAMET UCCIEIOBAHMUS.

I'maBa mnepBasi «Teoperuko-npaBoBasi XapaKTepHUCTHKa HWHCTHUTYTA
HECOCTOATEJBbHOCTH (0AHKPOTCTBA) M HMHCTUTYTA OCHAPMBAHMSA CAEJIOK
AOJKHUKA TP OaHKPOTCTBe» COCTOMT U3 Tpex mnaparpagoB, B KOTOPBIX
paccMaTpUBarOTCs BONPOCHI BOZHMKHOBEHUM M Pa3BUTHE WMHCTUTYTA OCIApUBAHUS
CEJIOK B OAHKPOTCTBE, a TAK)Ke MPaBOBasi MPUPOAA HEJACHUCTBUTEIBHOCTU CICIKU U
CyOBEeKTHI, 00Ja/1at0NIKe MPAaBOM OCIapUBAHUS CACIIOK JOJKHUKA.

B nepBom naparpade «Bo3HUKHOBEHHE U Pa3BUTHE MHCTUTYTA OCIIAPUBAHMS
CHEJIOK JTOJDKHUKA mpu OaHKpoTcTBe B Poccum», ykasaHo, 4To JJIsi  OcHapuBaHUs
CHENIOK B OaHKpPOTCTBE IMOCBAIIEHA Iieflas TjaBa, YTO SBISETCS 3HAYUTEIbHBIM
IUTIOCOM, TaK KakK IMOJYEPKUBAET YHUBEPCAIbHBIM XapakTep IaHHOTO HHCTHUTYTA,
CIIOCOOCTBYET OOJIETYEHUIO JUIsl TPABOIPUMEHHUTENS TOMCKA HYXKHBIX IPABOBBIX
OCHOBAaHMW [IJIi OCHapuBaHUSl CIEJIOK B paMKax Jena o OaHKpOTCTBE, CO37aeT
JOTIOJIHUTEIIbHBIE MTPABOBBIE TAPAHTUH KPEIUTOPAM

Bo BTopom maparpade «IIpaBoBas mpupojga HEACHCTBUTEIBHOCTH CHCIIKHU»
aBTOPOM CJI€JIaH BBIBOJ O TOM, YTO HECMOTPS HA MPOTUBOPEUYUBBHIE MHEHUS, TEPMUH
«HENIEUCTBUTENbHAS CENIKay HAWIY4IIMM 00pa30oM OTOOpa)kaeT CYIIHOCTHh JaHHBIX
JNEUCTBUM, yYKa3blBas HA UX HEIPABOMEPHOCTh. Beap, 10 TeX mop, moKa MPOUCXOAUT
WCIIOJIHEHUE CHIECJIKU U, B CBOIO O4Y€pElb, MOPOXKIAKTCSA OINPEIECICHHBIE IPAaBOBLIC
MOCIIEACTBUS, UCXOSALINE U3 LEIH CAEIKU, a TAaKKe MOoKa HUKTO HE OOHApYXWUJI ee
HUYTOKHOCTH WJIM HE MOJial UCK 00 OClapuBaHUM JAAHHOM CIENIKH, OHA JIEHCTBYET
HapaBHE C JICICTBUTEIBHBIMU CACIKAMU.

B tpetsem maparpade «CyObeKTsl, 001aatoe NpaBoM OCTIapuBaHUs CIIEIO0K
JOJDKHUKA» MPOBOAUTCS aHAJIW3 MPAaBOBOIO CTaTyca CyOBEKTOB, YIOJIHOMOYEHHBIX
Ha OCITAPUBAHME CAEJIOK JTOJDKHUKA.

Bropas rinaBa «OCHOBaHHMSI OCHAPUBAHHMSA CHEJOK [JOJUKHUKA IIPH

HECOCTOSITEJILHOCTH (0AHKPOTCTBE)» TIOCBSIIIEHA OCHOBAHUAM OCIApUBaHUS



CHEJIOK JOJDKHHMKA MpH OaHKpPOTCTBE. YKa3aHHas TIJaBa COCTOMT M3 YEThIpeX
CaMOCTOSITEIbHBIX Maparpados.

B nepBom naparpade «OcnapuBaHue HEpaBHOLICHHBIX CAEIOK JIOHKHUKA TIPU
HECOCTOSITEIbHOCTU (OaHKPOTCTBE)» aBTOP PACKpPHIBAET MPABOBYIO XapaKTEPUCTHUKY
HEPABHOLICHHBIX CHEJIOK, BBIJIENSAET OCOOCHHOCTh TAKOW CHEJIKH M YCTaHABJIMBAET
00CTOATENbCTRA ISl TPU3HAHUS CACIKU JOJDKHHUKA MOA03PUTEIBHOM.

Bo Bropom mnaparpade «OcnapuBaHue CHENOK JIOJDKHHUKA, COBEPIICHHBIX C
LUENbI0 NPUYMHEHUS Bpella KpeauTopaM» HaeTCsl XapaKTEpUCTHKA CIIEAYIOUIUX
yciaoBui 1) chenka coBepleHa JODKHHKOM B IENSX NPUYMHEHHS — Bpeaa
UMYIIICCTBCHHBIM IIpaBaM KPEJAUTOPOB; 2) B pe3yjibTaTe €€ COBEPIICHHUS ObLI
NPUYMHEH BpPEJl UMYIIECTBEHHBIM IIpaBaM KPEIUTOPOB; 3) Apyras CTOpOHa CIEIKH
3HaJla WIM JOJDKHA Obula 3HaTh 00 YKa3aHHOM IeNM JOJKHHKA B MOMEHT
COBEpILCHUS CIICIIKH;

B Tperbem maparpade «OcnapuBaHue CHEIOK C MPEINOYTEHUEM IpHU
HECOCTOSATEIBbHOCTH  (OAHKPOTCTBE)  JODKHHKA»  KOHCTPYKUHUS  CIEIKU  C
NpeNNoYTeHUEM, MpeCTaBiIeHHas 3aKOHOM O OaHKpPOTCTBE, MPEICTaBIsieT COOOU
HOBEJITy TPaXIaHCKOTO 3aKOHOJATENbCTBA, MOCKOJIbKY HE HUMeEeT cebe aHaoroB.
Hopwmbl 3akoHa 0 MpeanovTUTENbHBIX CIENIKaX 32 JOBOJBHO KOPOTKOE BPEMS HAIUIH
MIMPOKOE MPAKTHUYECKOE IMPUMEHEHUE, YTO MOJATBEPKIAETCS HCIOIb30BAaHUEM B
JaHHOM Taparpade MHOXKECTBa NPUMEPOB U3 cyneOHoi mnpakTuku. Ctaths o0
MPEAMOYTHTENBHBIX CIIeJKaX JEUCTBUTENBHO padOTaeT W TO3BOJISIET OCMApPUBATH
caenku OankpoToB. Kak mokaspiBaeT aHaiu3 CyAeOHOW MPAKTHUKH, MPOBEICHHBIC B
XOJI€ HAMKMCAHMS TaHHOW pabOoThI, CAECIKH MO0 TAKOMY OCHOBAHHUIO JJOCTATOYHO YacTO
MIPU3HAIOTCA HEACHCTBUTEIBHBIMU.

B gerBeprom maparpade «CooTHOmeHHE OOMMX U CHEIUATBHBIX OCHOBAHUH
ocHapyBaHUs CHAEJIOK JOJKHHUKA B Jieie 0 OaHKpPOTCTBE» KaK ObUIO BBISICHEHO B
pe3yJibTaTe TaHHOTO UCCIEI0BAHUS, BOZHUKAIOT PA3JIMYHbIE CUTYAlHH, ITIPU KOTOPBIX
OJIHY M Ty € CIIEJIKy MOXHO OCIIAPUBATHh B COOTBETCTBUU C HOpMaMHU [ paxk1aHCKOTO
KOJIEKCA, a TakKXe MO OCHOBaHUsAM 3akoHa Ne 127-03. B Takux ciydasx

uenecoo6pa3H0 BBI6I/IpaTB TO OCHOBAHHC, KOTOPOC CYJIHUT MAKCHMAJIbHOC



BO3BpAIllCHUE HMYIIECTBA B KOHKYPCHYIO MaccCy. TakKe 3TO MO3BOJIUT PELIUTh
npo0ieMy KOHKYPEHLIMM NPUMEHEHHS IMOJIOKEHUH, MOCBSIIEHHBIX OCHOBaHUSAM
HEJICUCTBUTENBHOCTH, W ONPENEIICHUS IOCIEACTBUNA HEACHCTBUTEIBHOCTH TaKHX
CHENOK.

Tperbs rjiaBa «IHocaencrBus HeJelCTBUTEIbHOCTH CHEJIOK,
OCIIAPMBAEMbIX NP HECOCTOATEJNBbHOCTHM  (0AHKPOTCTBE)  IOJIKHHUKA»
noJipaszesnsieTcss Ha Tpu naparpada.

B nepBom  maparpade = «OOmias  xapakTepuCTUKa  TOCIEICTBUI
HEJCHCTBUTENIBHOCTU CHIEJIOK JOJKHUKA MPU HECOCTOSITENIbHOCTH (OaHKPOTCTBE)»
paccMaTpyUBaEeT pa3IMYHbIE IIOCJIEACTBUSA IPU3HAHUSA OCHApUBAEMOW  CHEIKH
HEJEHUCTBUTENIBHOM, a TAKXKE TEOPETUUECKUE BOIIPOCH TPUMEHEHUS NTOCIIEICTBU.

B nepByto ouepenb BbACIACTCS pa3Iudyre MEXAY PECTYIMOHHBIMU (opmMamMu
B 'K u 3akone o GankporctBe. B 'K cTopoHbsl Mo mpu3HaHHOW clenke 00s3aHbI
BEPHYTh APYr APYry BCE NEepeAaHHOE Mo ciaenke. B 3akoHe 0 HECOCTOSATENbHOCTH
KOHTpareHT o00si3aH BEPHYTh MEpeJaHHOE €My HMMYIIECTBO B KOHKYPCHYIO MaccCy
JOJKHUKA, TIONYYHMB B CBOIO OYepeib MpaBO TpeOOBaHUS K JOHKHUKY U MPAaBO Ha
BKJIIFOYEHUE B pEECTp KPEAUTOPOB B TPEThIO OYEPENb KPEAUTOPOB, WIH HX
TpeOOBaHUs TOAJIEKAT YIAOBICTBOPEHHUIO TIOCJIE YIIOBICTBOPEHUS 3asBIICHHBIX
KpPEIUTOPOB TPEThEH ouepean

Bo Bropom maparpade «OcCOOEHHOCTM  TNPUMEHEHHUS  MOCIEACTBUI
HEJICUCTBUTEIILHOCTH IIOJ03PUTEIBHBIX CIEIOK, OCIIapUBaEMBbIX pu
HECOCTOSITENIbHOCTH ~ (OaHKPOTCTBE)  JOJDKHUKA»  PACCMOTPEHbI  OCHOBHBIE
MOCJIECACTBUSL NPU3HAHUA NOAO3PUTEIIBHOW CHEIKH HEACUCTBUTEIBHOM B JIEJE O
OaHKpPOTCTBE.

B 3akJIl0YeHUM HCCIEI0BaHUS MOJBOASTCS HTOTH BHIOJHEHHOW palOOoThHI, B
00001IeHHOM BUAE (POPMYIHPYIOTCS OCHOBHBIE BBIBOJABI W TPEUIOKECHHUS 10
COBEPILICHCTBOBAHUIO 3aKOHOHaTenbcTBa Poccuiickon denepaunu M NpakTHUKH €ro

MIPUMEHEHUS B pacCMaTpUBaeMOM 00JIacTH.



