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AKTYaJIbHOCTDb MCCJICIOBAHUS.

E>xelHEeBHO yBEJIMYUBAETCA POCT J€J1 O HECOCTOSTENBHOCTU (OaHKPOTCTBE)
B apoutpaxubix cyaax Poccuiickoit denepannu. OnHako HE BCe MPEACTaBUTEIU
OCBE/IOMJIEHBI O JOCTATOYHO CJIOXKHOM MEXaHH3ME MPoLeypbl OAaHKPOTCTBA, YTO B
HEKOTOPBIX CIIyvasx CKa3bIBaCTCA Ha OKa3aHuU Ka4eCTBEHHOMN
KBJIU(PUITUPOBAHHON TOMOIIH.

BaxxHOU COCTaBIAOIIEN YaCThIO 3aKOHOJATENBCTBA O HECOCTOSITENBHOCTHU
(OaHKpPOTCTBE) SABISAIOTCA MPOLIECCYaTbHbIE HOPMBI, PEriIaMEHTUPYIOIINUE MOPSIIOK
BO30YXKJIEHUSI M PACCMOTPEHUsI Jiel1 O OaHKpOTCTBE. YUMThIBasg CHELUPUKY
npoueaypbl OaHKPOTCTBa, MPABOBBIE M COLUAJIBHBIE IMOCIEACTBUS OOBSIBICHUS
JOJKHUKAa OaHKPOTOM, 3aKOHOJATENbh YCTAHOBUJ OCOOBINA, OTJIMYAIOUIUHCS OT
o011ero, MpoleccyabHbIN MOPSAIOK PACCMOTPEHUS Je 0 OAaHKPOTCTBE.

NHCTUTYT HEcOCTOATENbHOCTH (OaHKPOTCTBA) OTHOCHUTEIBLHO HOBBIM IS
OTEUYECTBEHHOM  CHCTEMBl  MPABOBOTO  PETyJMPOBAHUS U MPAKTHKHU
IpeANPUHUMATEIBCKUX OTHOUIEHUH.

OnHyM U3 BaXKHEMIIMX BONPOCOB B Pa3BUTHU MPABOBOTO PETYIHPOBAHUS
UHCTUTYTa HECOCTOSATEIHHOCTH (OAHKPOTCTBA) SIBJSIETCS COOTHOILIEHUS HHTEPECOB
HECOCTOSITEIBLHOTO IOJKHUKA U €T0 KPEAUTOPOB B Jiesie 0 OaHKPOTCTBE.

B nmnocnegHue TOABI  HMHCTUTYT HECOCTOSITENBHOCTH (OAHKPOTCTBA)
BBI3BIBACT Y YUEHBIX MOBBIIICHHBINH HHTEpec. Bo MHOrMX Hay4dHBIX paboTax B TOM
WIM MHOM (opMe OCBSLIAINCH BONPOCHI MPABOBOTO TOJOXKEHHUS YYaCTHHKOB
KOHKYPCHBIX OTHOILIIEHUN IIpU OaHKPOTCTBE.

B nacTosimiee BpeMsi 4KCIIO pa30pUBIIMXCS MPEANPUATUN (OpraHU3aluid)
MIOCTOSIHHO pacTeT. BMecTe ¢ yBenuueHUeM 4YMclia MPeanpusTuil (Opranu3auuii) -
OaHKpOTOB pacTeT KOJUYECTBO 3aJ0JDKEHHOCTEH B OIOMKET, a Takke II0
00s13aTeNbCTBAM Mepe IPYTUMH OpraHU3alusIMU.

JlaHHasi cuTyalusi CKJIaJbIBaeTcsl TJIaBHBIM 00pa3oM H3-3a TOTrO, 4YTO
IOPUANYECKHUE JINLA, O0S3aHHBIE 3asIBUTh O CBOEH HECOCTOSITENIBHOCTHU, HE JIETAIOT
3TOro, a KPEeAHUTOPbl, B CBOIO OYEpEelb, HE MOIrYT HOJYYUTh HH(OPMALHUIO O

IJIATEKECIIOCOOHOCTH  JaHHBIX — npeanpusituii  (opranuzauuii). CorjacHo
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uHpopMan U3 apOUTPAXKHBIX CYJIOB, CIEAyeT, YTO B HACTOAIIEEC BpeMs
HAMETWJIach TEHACHIMS TMOJa4yd 3asABJICHUA O TMpPU3HAHUM OaHKPOTAMU
KpYIHENIIUX IPEAITPUITUH.

Takum 006pa3oM, OCHOBHBIM MpEIHA3HAUCHHEM MPOIECCYaTbHON YacTU
3aKOHOJATENbCTBA O OAHKPOTCTBE SIBJISIETCS YCTAHOBJIEHHE B CYyJ€OHOM IpoIliecce
¢dakTa GaHKPOTCTBA (HECOCTOSATENHHOCTH) YYaCTHHKA HPKOHOMHUYECKOro 000poTa,
BJIEKYIIET0 0COOBIC YCIOBUS €T0 JaibHeHero GpyHKIuOHUPOBAHHUS.

Hayuynasi ocHOBa uccCJIe0OBaHUSA TIPEJCTABIICHA TPYJaMU TaKUX aBTOPOB
kak: A.P. ArummeBa, N.A. AxcenoB, A.A. AnekceeB, O.5. Aaumona, B.B.
Butpsinckuii, A.. Bonoakuna, H.H. Buktoposa, C.C. I'ankun, O.A. ['peBuoBa,
I0.1. XKykosa, C.A. Kapenuna, E.C. Iluporosa, B.®. Ilonmonmomyno, O.H.
CanuxoBa, M.B. Temokuna, 1.B. ®ponos, I'.A. Xapuronos, I'.®. [llepmieHeBny u
TPYTUX.

O0bexkTOM  HCCIEeIOBAaHMSA  BBICTYNAIOT  IOPUAWYECKH  3HAYUMMBbIE
OOIIIECTBEHHbIE OTHOIICHUS, PETYIUPYIOIINEe MPOIECCyalbHbIE OCOOEHHOCTH
HECOCTOSTEILHOCTH (0aHKPOTCTBA) FOPUIUYECKOTO JIHIIA.

IIpexmeTom HCCJICOBAHUA SABJISIFOTCS IPaBOBBIE HOPMBI
3akoHOAarTeNbcTBa Poccuiickor denepanuu, peryJupyrommue Kak npoueaypy, Tak
U TOpPSAOK TMPOLECCYaIbHOTO PACCMOTPEHUSI [J€l O HECOCTOSTEIbHOCTU
(6aHKPOTCTBE) IOPUIUUSCKUX JIHII.

Heapr BbINYCKHOH KBAJIUPUKANUOHHOM PpadoTbl — MPOBEICHUE
KOMILIEKCHOTO MCCJIEIOBaHUS MPOLIECCYalIbHBIX 0COOCHHOCTEN PacCMOTPEHUS Ae
0 HECOCTOSITEILHOCTH (0aHKPOTCTBE) IOPUANYECKOTO JIMIIA, BBISIBICHHUE TTPABOBBIX
mpo0ieM, BO3HHUKAIOMIUX MPU NPUMEHEHWH HOPM JIaHHOTO WHCTUTYTa Ha
MPaKTHKE.

JlocTi>KeHUEe TOCTaBJICHHOW WEIW MPEANoJiaraeT PElICHHE CIEIYIOINX
3a1a4:

1. PaccMmoTpeTb NOHATHE U MPU3HAKU OAHKPOTCTBA HOPUANYECKOrO JIUIIA;

2.  OxapakTepu3oBaTh IPABOBOE PETYIMPOBAHKE MPOIETYp OAHKPOTCTBA

B Pocculickoii denepanuu;



[Ipoananu3upoBaTh NPaBOBOM CTATYC JOJIKHUKA;

PaccMmoTpeTh mpaBoBO# CTaTyc KpeauTopa;

o ~ w

OnpenennTh KOMIETEHIUIO JIe]T 0 HECOCTOSITENHLHOCTH (OaHKPOTCTRE);

6. VYcraHOBUTH TIOJHOMOYHS apOUTPaXHOTO CyAa MO JellaM O
HECOCTOSITEIbHOCTU (OaHKPOTCTBE);

7. PaccmoTperb OCOOEHHOCTHM  JIOKAa3bIBaHHMS W  MPEJOCTaBICHUS
JI0OKa3aTeJIbCTB B JieJie 0 OAHKPOTCTBE IOPHUINYECKOTO JUIIA;

8. OmpenenuTh CpPOKH pPAcCMOTPEHHUs Jella O HEeCOCTOSTEIbHOCTH
(6anKpOTCTBE);

9.  M3yuuTb 0COOEHHOCTH BBIHECEHUS CYyI€OHOTO PEIIeHUs O MPU3HAHUU
IOPUINYECKOTO JIIAa OAHKPOTOM.

MeTo1010THYeCKYI0 OCHOBY HMCCJIETOBAHUSI COCTaBUIN OOIICHAYYHBIN
JTUATICKTUYECKU METOJ, a TaKXe YaCTHO-Hay4YHbIE METOJIbl: HCTOPUUYECKUH,
JIOTUYECKUH, CUCTEMHO-CTPYKTYPHBIM, TEXHUKO-IOPUIUYECKHUM, CpPaBHUTEIHHO-
IPaBOBOM, aHaliM3a HAYYHBIX KOHIICTIUN, NEHCTBYIOIIETO 3aKOHOJATEIhCTBA U
MPAKTUKH €ro MPUMEHEHHS.

TeopeTnueckasi 3HAYMMOCTBL PE3YJIBTATOB HCCIEIOBaHUS OOYCIOBJICHA
uX OOIIel HampaBJICHHOCTHIO HA TIOBBIICHHE HAyYHOW O0a3bl OpraHu3alliH
IPOLIEAYPhl HECOCTOSATEILHOCTH (0AHKPOTCTBA) HOPHAMYECKOTO JHIA. YTOYHEH
IpeaMET HEeCOCTOSATEILHOCTH (0aHKPOTCTBA), €ro COJEp)KaHHWE JIOMOJIHEHO
AJIEMEHTaMH, KOTOpbhIE€ B 3HAYUTEIBHOW CTETIEHH PACKPBIBAIOT MPOIECCyalbHBIC
0COOEHHOCTH JTaHHOU Tporeaypsl. CUCTEMATU3UPOBAHBI MPUHIIUAIIBI, PACKPHITHL U
YIOPSIOYEHBI TIEJIM HECOCTOSITENIbHOCTH (0aHKPOTCTBA) FOPUIUIECKOTO JIHIIA.

IIpakTHyeckass  3HAYMMOCTb  HKCCIENOBAaHUS  3aKJIIOYaeTCs B
pa3pa0OTaHHBIX  PEKOMEHIAIUAX IO  COBEPIICHCTBOBAHUIO  CTPYKTYpHOMH
OpraHu3alid WHCTUTYTa HECOCTOSITENHHOCTH (OAaHKPOTCTBA) IOPUINUECKUX JIHII B
Poccuiickoit @enepanum.

BoiBonbl U mpennoxxkeHusi, chopMyldpoBaHHbIE B padoTe, MOTYT ObITh
WCIIOJB30BaHbl MpU pa3padoTKe Mep MO COBEPIICHCTBOBAHUIO Ipollecca

pacCMOTpPEHUsT apOUTPAKHBIMKH CYJaMH JeJ O NMPU3HAHUH OPUINYCCKOTO JIHIA
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HECOCTOATENbHBIM (0aHKpPOTOM), B Yy4eOHOM IIpolecce U IMpH NPOBEIECHUU
JATbHENUINX UCCIEAOBAHUNM TAaHHOU MPOOJIEMBI.

HopmaTnBHO-IpaBoBYyI0 06a3y mccjieq0oBaHUsl cOCTaBWIM KOHCTUTYLHS
Poccuiickoit ®enepanun, denepanbubiii 3akoH oT 26.10.2002 Ne 127-03 «O
HECOCTOATENBHOCTH (0aHKPOTCTBE), ApOUTPAKHBIN MpoeccyalbHbli Koaeke PO,
3aKOHOJATENbHBIE HOPMBI, CylneOHas MpakTUKa, PEryJupylollue [paBoOBOE
MOJIO)KEHHE HECOCTOATENbHOCTH (OAHKPOTCTBA) IOPUIMYECKOTO JIMIA, a TaKXKe
npoleccyalbHble OCOOCHHOCTH PAaCCMOTPEHHs JeNl O MPU3HAHUM HOPUAMYECKOIrO
JIUIIa HECOCTOSATEIbHBIM (0AHKPOTOM).

CtpykTypa BBIITYCKHOM KBaJIM(PUKALMOHHON padOThl CTPYKTYypUpOBaHa B
COOTBETCTBHMHM C MOCTAaBJICHHBIMH LEISIMU U 3a/1a4aMU MCCIIEIOBAaHUSI M BKJIFOYAET:

BBCIACHUC, TPU TI'JIaBbI, 3aKJIIOYCHHC U CIIMCOK UCITOJIb3YEMbIX HCTOYHHUKOB.



OcHoBHOE coiep:KkaHue PadoThI

Bo BBegeHMm 00OCHOBBIBA€TCS aKTYyaJbHOCTh BBIOPAHHOW  TEMBI
OakanaBpCcKOil pabOThI, MPAKTUYECKAsE 3HAUUMOCTb MCCJIEI0BAHUS, ONPEACIIAIOTCS
eI W 3aJaydd, OCYIIECTBIISIETCS BBIOOp MpeameTa U O0BEKTa HCCIEIOBaHUS.
@OpMyIUPYIOTCSA MOJ0KEHUS BBIHOCUMBIE HA 3aLIUTY.

B  mepBoii rmaBe npousBeAeH ~ 0030p  IPAaBOBOW  MPHUPOJIBI
HECOCTOSITEILHOCTH (OaHKPOTCTBA).

B yactHOCcTM mepBbIii maparpag mnepBoi IJiaBbl ITOCBSILEH OCHOBHBIM
HOHSITUSIM U MpU3HaKaM OaHKPOTCTBA IOPUIUUYECKOTO JIMIIA.

Bo BTOopoM mnaparpade mnepBoii riaaBbl ObLUIO PacCMOTPEHO IMPaBOBOE
perynupoBanue mnpoienyp OankporctBa B Poccuiickoit ®enepanuu. [loapobHo
pPaccMOTpEHbI TMPOLEAYphI, MPUMEHsEMble B Jeie O OaHKPOTCTBE IOJKHUKA -
IOPUIMYECKOr0 JIMIla, Takue Kak: HaOmoneHue; (UHAHCOBOE O30POBJICHHE;
BHEIIIHEE YIIPABIICHUE; KOHKYPCHOE IIPOU3BOJICTBO U MUPOBOE COTJIalieHue. Takxke
PaccMOTPEB KaXAyI MPOLEAYPY B OTACIBHOCTH B XOJI€ aHaiIu3a, ONpeescHa
npobiemMa npu peanu3auu Ipoleaypbl HAOIIOACHHUS.

Bo BTOpoOi#l riiaBe pacCMOTpEH IPABOBOM CTATyC YYAaCTHUKOB Jie€jia O
OaHKpPOTCTBE.

B nepBom mnaparpade BTOpoOi riaBbl 0Oojiee MOAPOOHO PACCMOTPEH
NpaBoOBOW cTaTyc MobKHUKA. [logpoOHO paccMoTpeHa mporeaypa MoJadyu
3asiBJIEHUS O OAHKPOTCTBE IOPUANYECKOrO JINLA OT JIMLA JOJKHHUKA.

Bo BTropom maparpadge BTOpOH IJ1aBbI PAaCCMOTPEH IPABOBOM CTaTyC
Kpeautopa. M3noxensl TpeOoBaHMs K 3asBICHUIO0 O OAHKPOTCTBE IOPUAMUYECKOIO
JMIa OT JHIAa KpeauTopa. A Takke mperoctaBisieMble 3akoHOM O GaHKpPOTCTBE
mpaBa KpeAuTopaM BKIIFOUCHHBIM B PEECTp TpeOOBaHMM KpeauTopoB. [IpuBeneHbI
MPUMEPHI CyIeOHOM MpakTHKU ApOUTpaxHbIX cynoB Poccuiickoit deneparmm.

B Tpertbeil riaBe packpeiTa TeMa OCOOEHHOCTH PAacCCMOTPEHHMs Jefla O

MNPpU3HAHUHU IOPHANICCKOIO JIMIIAa 6aHKpOTOM.



B mepBoM naparpade Tperneii riiaBbl paCCMOTPEHA KOMIIETEHIIUS 1€ O
HECOCTOSATEIbHOCTH (OakHpOTCTBE). OxapakTepu30BaHbl 0COOEHHOCTHU
pa3z0bupaTenbCcTBa ApOUTPAKHBIM CYyAOM Jeld O OaHKpoTcTBe. Takke H3ydeHbI
CTaJIMM PACCMOTPEHHUS J1e71 0 OAHKPOTCTBE apOUTPAKHBIM CYIOM.

Bo BTOpoM maparpadge Tperbeil rjiaBbl 0XapaKTEPU30BHBI OJIHOMOYHUS
apOUTPaKHOTO CyJa IO JIeJIaM O HECOCTOATENbHOCTU (OaHKpOCTBe). PaccMoTpeHbl
BUJIbI CY/IEOHBIX aKTOB, KOTOpble apOUTPaXHBIA CyJ BBIHOCHT MO pE3yJbTaTam
paccMOTpeHus Jie]d 0 OaHKPOTCTBE.

B Tperbem maparpade Tperbeii IJIaBbl PACCKPBITHI OCOOEHHOCTH
JIOKa3bIBaHUs W TMPENOCTaBICHUS JOKa3aTelIbCTB B Jelie O OaHKPOTCTBE
IOPUINYECKOTO JIMIA. B YacTHOCTM OXapaKTEpH30BaH MOBBILIEHHBIA CTaHIAPT
JIOKa3bIBaHUs MPU PACCMOTPEHUM 3ASBICHUS KPEAUTOPA O BKIIOUYEHHUH B PEECTP
KpEIUTOPOB JTOJKHUKA.

B d4erBeprom maparpade Tperbed TIJIaBbI ONPEACICHBI CPOKH
paccMOTpeHHuss Jeld O HEeCOCTOATENbHOCTH (OAHKPOCTBE) B COOTBETCTBHHM C
JNENCTBYIOIINM 3aKOHOJATEIbCTBOM. PaccMOTpeHbl OCHOBAHUS MPOAJIEHUSI CPOKOB
npoLeayp, IpUMEeHsIeMOil B 1esie 0 OaHKPOTCTBE.

B nsrtom maparpade Tperbeii rJaBbl BBISBICHBI OCOOCHHOCTH
BBIHECEHUS CYJIEOHOTO PEIICHHS O MPU3HAHUHU FOPUIMYECKOro JHIa OaHKPOTOM.
PaccMoTpensl ciiyyau npekpaiieHus Iporu3BOJICTBA T10 JIeNTy 0 OaHKPOTCTBE.

B 3ak/Il04eHNM NpEenCTaBICHbI PE3yJIbTAThl HACTOSAIETO UCCIIEN0BAHUSA, B

TOM 4HUCJIC O606H13IOTC$I OCHOBHBIC ITOJIOKCHHA U IIPCACTABIIAIOTCA BBIBOIEI.



3aKJII0ouUeHHue

[ToHsATHST «HECOCTOSITETLHOCTHY U «OAHKPOTCTBO» HCIOJB3YIOTCA B
POCCUHCKOM 3aKOHOJATEIbCTBE KaK paBHO3HAayHblE. JlaHHOE 3aKIIOYEHUE
MOATBEPKAAETCS B IPOLECCE MBJIOKEHUS CYHIHOCTH TIIOJIOKEHUH 3aKkoHa O
0aHKpPOTCTBE, B KOTOPOM MPAKTHYECKH HET MPSIMOI0 PEryJMpOBaHUS CHeIUdUK
OTHOILICHUM,  TOAMANAIONIUX  [OJ  TEPMUHBI  «HECOCTOSTEIBHOCTBY  H
«OaHKPOTCTBO», XOTSI B MPABONPUMEHUTEIBHON NESITEIHLHOCTH HX HEOOXOIMMO
OT/IMYaTh JPYyr OT JApyra, Tak KaKk UM MPUCYIIM CTPOTO WHAWBUIYaTbHBIC
NPU3HAKK W OTHOIIEHMS, BO3HUKAIOIIUE TPU HECOCTOSTEIbHOCTU JOJKHUKA,
3HAYMUTENIPHO OTJIMYAIOTCS OT OTHOIICHWH, BO3HUKAIOIIMUX MPH ero (paktuueckom
OaHKPOTCTBE.

JlaHHBI ~ BBIBOJ ~ TOATBEPXKIAETCS  COOTBETCTBYIOIIMM  TIOHSITHEM,
OTPa)XEHHBIM (KaK U OCHOBHBIC WHBIE TOHATHUSI) B CT. 2 3aKoHa O OAHKPOTCTBE:
HECOCTOSITENBHOCTh (0AHKPOTCTBO) — O3TO NpPHU3HAHHAS apOUTPaXKHBIM CYIOM
HECIIOCOOHOCTh JIOJDKHMKA B TIOJIHOM OOBEME YIOBIETBOPUTH TPeOOBAHUS
KPEAUTOPOB MO JACHEKHBIM 0053aTeNbCTBAM U (WJIM) UCIIONHUTH O0A3aHHOCTH IO
yimiate oOs3aTeNbHBIX 1aTexeidl. CrneayeT mnpu STOM y4ecThb, UYTO JIUIA
NPU3HAIOTCS HECOCTOSITENIBHBIMU JIO MOMEHTa TMpHU3HAHUS WX OaHKPOTaMH
apOUTPaKHBIM CYIOM.

B xome wuccrnemoBaHusi YCTaHOBJIEHO, YTO TMOHSATHE OaHKPOTCTBA HE
OXBaTBIBAETCS JAHHBIM ONPE/IECICHUEM, OCHOBAHMEM Jid MPU3HAHUS JOJDKHHUKA
O0aHKpPOTOM SIBISIETCS HE TIPOCTO YCTAHOBICHHAS CYIOM «HECIIOCOOHOCTh
JOJPKHUKAa B TIONHOM OO0BEME YJIOBJIETBOPUTH TpPEOOBAHUS KPEAUTOPOBY», a
COBOKYITHOCTh HECKOJILKHX yCJIOBHA. HecmocoOHOCTh TOMMKHUKA YCTaHABINBACTCS
[0 OTHOUIIEHUIO HE KO BCEM KpEIUTOpaM, a JIMIIb K KPEAUTOpaM IO JACHEKHBIM
o0s3aTeNbCTBAM M OO0S3aTENIBHBIM IUIATeKaM, W C YYE€TOM HE BCEH CYMMBI
3a/10JKEHHOCTH, @ MCYHMCJIEHHOM B COOTBETCTBUM C YyKa3aHHbIM DenepalibHbIM
3akoHOM. JleicTBytonuid 3akoH O OaHKPOTCTBE, pAacCMaTPUBAECT MOHSITHS

«6aHKpOTCTBO>> U «HECOCTOSITEIBHOCThY» KaK CMHOHUMBI. MIMeroTcs MpCaAIOKCHUA
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nudpepeHIMpoBaTh MOHATHS «OAHKPOTCTBO» U «HECOCTOSITENBHOCTHY. Takum
oOpaszom, cTousio Obl PEKOMEHJOBaTh BHECTH M3MEHeHHEe B 4. 1 cT. 2 3akoHa o
OaHKpPOTCTBE, U3JI0KUB B CIACAYIONICH peIaKINu:

«dns  nmener Hacroswmero @enepanbHOr0  3aKOHA  HUCIOJIB3YIOTCSA
CJIEAYIOIINE OCHOBHBIC MOHSTHUSI: HECOCTOSATEILHOCTh (0AHKPOTCTBO) (J1aliee TaKkKe
— OaHKPOTCTBO) — MpU3HAHHAS ApOUTPAXKHBIM CYJOM HECIOCOOHOCTH JOJDKHHMKA
UCIIOJTHUTH JCHEXKHbIE 00s13aTeILCTBA ONMPEICIEHHOT0 HacToSIIIUM DeaepaibHbIM
3aKoHOM pa3Mepa B TEUCHHME YCTAaHOBJIEHHOTO CpOKa, a OaHKPOTCTBO —
KBATM(UIIMPOBAHHAS  HECOCTOSITENIbHOCTh, TMPU  KOTOPOH  HEBO3MOXXHOCTh
UCIIOJTHUTH 00S13aTeILCTBA BO3HUKAET B CBSI3U C MPEBBLIIICHUEM 0053aTENILCTB HAJl
CTOMMOCTBIO UMYIIIECTBA.

Kak mnoxaszan mnpousBeleHHBIN BBIINIC aHAIU3, TOHATHE «OAHKPOTCTBA
SIBJISIETCST MHOTOTPAaHHBIM, M 3aKOHOJIATENIb BBIJCISACT IIEJIBIA P MPOLETYP
0aHKPOTCTBA, MOATOMY MPHUHIMIHAIBHO 3HAYUMBIM sBIgeTcs AuddepeHunanus
BCEX MPOIEAYP Ha ONpeAeIEHHbIE BUbI, TPYIIIIHI.

CymiecTByIOT /ABa BUJa TpoLEayp OaHKPOTCTBA IOPUAMYECKOTO JIULA —
MOJIHOE U yHpolieHHoe 0aHKpoTcTBO. [TosiHast mpoueaypa 0aHKpOTCTBA BKITIOYAET:
nojayy 3asBieHUsS; HaOmoneHue, (QUHAHCOBOE O3J0OPOBJIICHHE; BHEIIHEE
yIpaBlieHne; KOHKYPCHOE MPOU3BOJICTBO; WU MHUpPOBOE cornaimenue. Kaxapiii u3
AJIEMEHTOB TPOLEAYPbl HMEET IIelib, COJACpPXKAaHUE U CPOKH pean3aluu.
VYupormienHasi mpoienypa 0aHKpPOTCTBA OTJIMYAETCS OT €r0 MOJHOW (DOPMBI TeM,
YTO UHUIUUPOBATH OAHKPOTCTBO MOKHO JIHMIIb MOCIE OQUIIMATEHON JIMKBUIAIUH.

OnHako B XOZl€ HCCIENOBaHMS YCTaHOBJIEHO, yTo ImaBa 11 3akoHa o
0aHKPOTCTBE HOCUT Ha3BaHUE «YTPOIIECHHBIC TMPOIEAYPHI, MPUMEHSIEMBIE B JI€TIE O
OaHkpoTcTBe», ogHaKo B cT. 27 denepampbHOro 3akoHa «O HECOCTOATEIHLHOCTH
(6aHKPOTCTBE)» HE TOBOPHUTCS 00 YIPOIICHHBIX MPOIEAypaX, MO CYTH, OMMMCAHHBIC
B riase 11 mpouenypsl He SIBASIOTCS MpoLeaypaMu 0aHKPOTCTBA, CTOUT IOJaraTh,
YTO 3aKOHOJIATENb MPU NMPUHIATUHU 3aKOHA JOMYCTHII OIUOKY, OTCI0/1a HEOOXOAMMO

54 BHecTH W3MEHEHME B riaBy 11, u3noxuB ee B cieayomiel pegakuuu: «l maBa

XI. UHBIE ITPOLUEAYPLI, IPUMEHAEMBIE B JIEJIE O bBAHKPOTCTBE».
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[IpaBunibHOE  OMpenAeNieHHEe Pa3HOBUAHOCTEH mpoueayp OaHKpOTCTBa IO
pa3IUYHBIM OCHOBAaHMSIM OyAeT CIOCOOCTBOBaTh 0Oo0jee TIIyOOKOMY MO3HAHUIO
CYIIHOCTH TMpoueayp OaHKpOTCTBA U  HUMEET U€TKYIl0 MPaKTHYECKYIO
HaIpPaBJICHHOCTb.

PaccmoTpeB kaxayro mpouenypy B OTACIBHOCTH B XOJ€ aHAIN3a,
ompenesieHa mpobiieMa MpU peanu3aluy Mpoleayphl HAOIIOIeHHs, YCTaHOBJIEHO,
YTO OCHOBHBIE HEJOCTATKU TMPOIEAYPHl HAOIIOACHUSI — HEBO3MOXKHOCTh OBICTPOTO
OPUHSATUS pElIeHUN B Jerax 0 OaHKPOTCTBE TaKUM OOpPa3oM, B COBOKYITHOCTH
WHBIX MEp, HANpPaBJICHHBIX Ha COBEPILICHCTBOBAHHWE 3aKOHA O OAHKPOTCTBE OBLIO
OBl MPaBWJIBHBIM OTKA3aThCsl OT MPOLIEAYPHI HAOIIOACHUS, YTO CIIOCOOCTBOBAJIO OBI
YIOPOIIEHUIO ATOTO 3aKOHOAATEIHCTBA M YCKOPEHHUIO MPOW3BOJACTBA IO JEIy O
OaHKPOTCTBE.

CrnemoBarenbHO, CTOMT PEKOMEH/JOBATh  3aKOHOJATENI0  IPU3HATH
yTpatuBIIuUM cuiy 1. 1 4. 1 ¢1. 27 u rnaBy 4 3akoHa 0 0aHKPOTCTBE. YKa3aHHBIC
NPEJIOKEHUS TO3BOJISAT BOCIOJIHUTH MPOOENbl B 3aKOHOJATEIBCTBE, COKPATUTH
CPOKH, OOOCHOBAaHHOCTH TpeOOBaHUN 3asgBUTENI TMPU HAIMYUU TPU3HAKOB
0aHKPOTCTBA, a TAKXKE YIPOCTUTH padOTy MPaBONPUMEHUTEIICH.

[IpaBoBOif cTaryc apOWTPa)XKHOTO  YIPABISIONIETO  OTJIMYACT  PSAJl
XapaKTEePHBIX OCOOCHHOCTEH, OOYCIIOBJICHHBIX €r0 OCHOBHOW (QyHKIOHEH -
obecricueHre COOJIIOACHUS 3aKOHOJATENILCTBA IPH OAHKPOTCTBE TpakaaH M
opuandeckux jauil. [lo »Tol mpuumHe apOWUTPaKHBIN YHPABISIONIUN HaJelIeH
TUPOKUM 00BEMOM TIpaB U 00SI3aHHOCTEH, OT CBOEBPEMEHHOW U JOOPOCOBECTHOM
peanu3anuu KOTOPhIX 3aBUCUT 3P (HEKTUBHOCTH MPOIEAyp OaHKPOTCTBA.

[IpaBoBOIi cTaTyc AOMKHUKA (IOPUAMYECKOTO JIMIA) OMNpeneseTcs, Kak
JUIT0, OKa3aBIIeecss HECTIOCOOHBIMH YAOBIETBOPHUTHh TPEOOBAHMS KPEIUTOPOB IO
JICHE)KHBIM 00513aTEILCTBAM, O BBIIJIATE BBIXOJHBIX MOCOOMM M (M) 00 oruiate
TpyJa Jnil, paboTalomux WM paboTaBIIMX MO TPYAOBOMY JOTOBOPY, W (WIIH)
UCIIOJIHUTH 00SI3aHHOCTD MO yIUlaTe 00s3aTeNbHBIX TU1aTexeil. B xoae npoueaypbl
0aHKpPOTCTBAa B 3aBUCHMOCTH OT BBEJICHHOM mpoleaypsl (HaOMIOICHHE,

(¢bUHAHCOBOE O3/I0POBJICHHE, BHEIIHEE YIpPaBJICHHE, KOHKYPCHOE IMPOU3BOJICTBO
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WM MUPOBOE COTJIAIlIEHHE) MPaBOBOW CTATyC MOJDKHHKA Pa3UYeH U MMEET P
0COOEHHOCTEW U OrpaHUYECHUH.

OcHoBHas 3amaya 000 MPOIENYypbl HECOCTOSITETbHOCTH - IMPOBECTH
pacueTsl ¢ KpeautopamMud. Ho He B KaXOM MPOW3BOJCTBE YYAaCTHHUKH Jiela O
OaHKPOTCTBE MMEIOT CXOKHME IIeTM U COBMECTHBIMU YCWIMSAMH JOOMBAIOTCS WX
TOCTH)KEHHUS, & UMEHHO HCIIOJIb3YIOT CBOM IpaBa HEIOOPOCOBECTHO, YEM BCSYECKH
NPEMATCTBYIOT JOCTHKEHUIO OCHOBHOW 3amaud B Tporenype OaHkpoTcTBa. B
TAKOW CHUTyallid HEOOXOAWMO TIOHUMAaTh, KaKW€ TMPABOBbIE MEXaHU3MBI |
MHCTPYMEHTHI JOCTYIHBI KPEIUTOPY IS TOCTHKEHHS CBOEH 3a/laduMl - MOTamieHus
TpeOoBanuii. Ha Moi B3rusj, 1enecoo0pa3HO yaydIIUTh MPaBOBBIE MEXaHHU3MBI
3alUTHl peecTpa TpeOOBaHUI KPEeIUTOPOB.

Cuntaro, 4YTO TMPaBOBBIMH MEXaHW3MaMH 3allUTHl peecTpa CIyXkKarT:
NPEIbSIBICHAE BO3PAKEHUUW TPOTHB TpPeOOBAaHMW HWHBIX KPEIAUTOPOB |
o0>karoBaHHE CYACOHBIX AKTOB HMHBIX KPeAUTOpOB. M deM aKkTHBHEE KPEAUTOP
3aHMMAEeT IMO3UIIMIO B Jiesie, TeM OOJIbllle IIAHCOB MOTallleHus] TPEOOBAHUIM MU UX
yacTh. ['paMOTHBIN U MPodeCcCUOHANBHBIM MOAX0J K KaXKIOMY JIeTy TO3BOJISIET
MOJIYYUTh MAaKCUMAIBHO BO3MOKHOE TOTallleHue TpeOOBaHUM KpeauTopa.

I[To wroram paccMoTpeHUs Jeila O OaHKPOTCTBE apOUTPAKHBIA CyII
NPUHUMAET OAMH M3 CIEAYIOIIMX CyNeOHBIX AaKTOB: pEIICHHE O TMPU3HAHUU
JOJDKHUKA OaHKPOTOM M 00 OTKPBITMM KOHKYPCHOT'O IIPOM3BOJICTBA; peIIeHHE 00
OTKa3e B TMPU3HAHWU JOJDKHMKA OaHKpOTOM; OIpeAelieHue O BBEICHUH
(MHAHCOBOTO 03/10pOBJICHMS; OINpE/EICHUE O BBEJCHUM BHEIIHETO YIPaBJICHUS;
OlpesiesiecHue O TMpeKpallleHud TMPOU3BOJCTBA IO Jeily O OaHKpPOTCTBE;
orpeseseHre 00 OCTaBICHUU 3asiBICHUS O MPU3HAHUU JOJDKHHUKA OaHKPOTOM O€3
paccMOTpEHHUs; OmpeAeseHue 00 YTBEPXKICHHH MHPOBOTO COTJAlIeHHs. Y
apOUTPaXXHOTO Cy/Aa OTCYTCTBYIOT LIEJIH M 3aJa4H, HalpaBJIeHHbIE HA OAHKPOTCTBO
npennpustua. Hanpotus, cya BHICTYNAeT 3a OCYIIECTBIEHUE BOCCTAHOBUTEIBHBIX
IpOLEAYp, HAIPABIEHHBIX HA COXpaHEHHE XO3SMCTBYIOMIEro CyOBbEKTa, a HE Ha €T0
OaHKPOTCTBO C LENBbI0 MNPOAAKHA HMYIIECTBA NPEANPUATHS 110 BBITOJHBIM

ONpPEAECIEHHOMY KPYTY JIWII LICHAM.
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[lonsTue crangapra AOKa3blBaHUS JUIIbL (OPMUPYETCS B POCCUUCKOU
cyneOHOM mnpakTMke W B Hayke. Ho wucxoas W3 NpUBEIEHHBIX MOAXO/IOB
HaMnpalimBaeTCs BBIBOJ O TOM, UYTO TaKMM CTaHAAPTOM JOKa3blBaHUS, BUIUMO,
cleayeT NpPU3HABATh PAa3yMHYKO CTENEHb JIOCTOBEPHOCTH HCCIEAOBAHHBIX
JoKa3aTeNbCcTB MO Jeny. [loBbllIeHHBIH (BBICOKMN) CTaHAAPT JIOKA3bIBAHMS
000CHOBAaHHO PaclpOCTpaHsIETCS Ha JieJia O HECOCTOSTEILHOCTH (OaHKPOTCTRE).

Ecan nomKHMK MMEET NMPU3HAKW HECOCTOSITEIbHOCTH, @ OCHOBAaHWM s
BBEJICHUS PEaOMIUTAIMOHHBIX MIPOIIEAYP HE UMEETCs, apOUTPAXKHBIN Cy/l BBIHOCUT
pelIeHre O NMpU3HAHUM JOJKHUKA OaHKPOTOM M 00 OTKPBITHMH B OTHOILEHUU €r0
poLEeaypbl KOHKYPCHOTO ITPOU3BOJICTBA.

enpto BBIMYCKHOM KBaTH(PUKALMOHHON paboThl OBUIO MPOBEICHHE
KOMIUIEKCHOTO UCCIEA0OBaHUS MPOIECCYabHBIX 0COOCHHOCTEH pacCMOTPEHUS 1
0 HECOCTOSITENIbHOCTH (0aHKPOTCTBE) IOPUAMYECKOTO JIUIA, BBISIBICHUE MPABOBBIX
npo0yieM, BO3HMKAIOUIMX I[PU TMPUMEHEHHMH HOPM JaHHOTO HMHCTUTYyTa Ha
IPaKTHUKE.

Cropsl 0 0aHKPOTCTBE HAXOJSATCS B KOMIIETEHLIUU apOUTPAXKHBIX CYJIOB.
[loncyaHocTh nenm o0 OaHKPOTCTBE SBJSETCS HWCKIIOUMTEIBHOM: 3asBIIEHHUE O
PU3HAHUM JIOJDKHUKA OAHKPOTOM MOXKET OBITh IMOJAaHO TOJBKO B apOMTPaKHBIM
CyZl 110 MECTY HaXOXJECHHS JOJDKHUKA - IOPUIUYECKOTO JIUIA, KOTOPBIM SIBIIAETCS
MECTO €ro ToCyJIapCTBEHHOM peructpanuu coriacHo Beinucke u3 EI'PIOJI. Jlena o
HECOCTOSITENILHOCTU (OAaHKPOTCTBE) OTHOCATCS K JielaM 0COOOTro MPOU3BOJICTBA, B
HUX HET CIopa O IMpaBe. YCJIOBUEM BO30YXKACHUS JeNa SBISCTCS HEBO3ZMOKHOCTb
MOJYyYUTh  OT  JIOJDKHMKA  NPUYUTAIOIIMECS  IUIaTeXU  [pU  HaJU4YuU
MPETYCMOTPEHHBIX TPU3HAKOB OAHKPOTCTBA. 3aluTa HMHTEPECOB 3asBUTEIECH
OCYLIECTBIISIETCS. MYTEM YCTAHOBIECHUSI IOPUAMYECKOTO (pakTa - MpU3HAHUSA
JOJDKHUKA OaHkpoToM. Bo3OykaeHue gena o OaHKpOTCTBE - 3TO MepBas CTaaus
npoiecca OaHkporcTBa. OHAa HauyWHAETCS C MOAAYM 3aABJICHUS O MPU3HAHUU
JOJDKHUKA OaHKPOTOM. YKa3aHHOE 3asBJIICHUE SIBISIETCA OCHOBAaHHMEM s

BO30YXJIeHHU JieJia 0 OaHKPOTCTBE.
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Jleno o GaHKPOTCTBE AOKHO OBITH PACCMOTPEHO apOMTPAKHBIM CYJOM B
TEYCHHE CEMH MECSAIICB C JIaThl TIOCTYIUICHUS 3asBJIICHHUS O MPU3HAHUH JTOJDKHUKA
6ankpoToM. CpoKk paccMOTpeHHs Jena 0 OAHKPOTCTBE MOXKET OBITh MPOJICH 10
JIECSITH MECSIICB.

Ha ocHoBe mpoaHaan3upoBaHHON MHGOPMAIMK, MOXKHO CIEJIaTh BBIBOJ O

TOM, 4YTO LICJIb JOCTUIHYTA, a 3a/Jla4i — PCIUICHBI.
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