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BBenenue

B Kosctutyunu Poccuiickont @enepauuu CKa3aHO, YTO KaXIOMY
rapaHTUPYeTCsl OXpaHa mpaB U cBo0O rpaxkaad. OgHoM u3 rapanTuii coOm0aeHUs
mpaB W CBOOOJ TPaKIaH SBISIETCS MPaBOCY/HWE, OCHOBHOHM 3ajadeil KOTOPOTO
BBICTYIIAET 3aIlUTa KOHCTUTYIIMOHHBIX MPaB M CBOOO rpakaad. B cooTBeTcTBUM C
POCCHIICKMM 3aKOHOJATENIBCTBOM MPABOCYAHE OCYIIECTBISECTCA B YCTAHOBICHHOM
YTOJIOBHBIM MPOIECCYaANIbHBIM KOJIeKcoM mopsiike. COOTBETCTBEHHO HapyIIeHHE
caMoro TIOpsSAKa OCYIIECTBICHUS IPABOCYAUsl HapyIIaeT 3aKOHHbIE IIpaBa u
CBOOOIBI TpakaaH. Takke 0COOBIM KPUMHHOTEHHBIM (DaKTOPOM SIBJISIETCS U TO,
4TO HapylIeHUe nopsiaKa, IPEAYCMOTPEHHOTO MPOLIECCYyATbHBIM
3aKOHOAATEIHCTBOM, OCYIIECTBISECTCS HEMOCPEACTBEHHO JIMIIAMU, MPU3BAHHBIMU
3amuIaTh MpaBa W CBOOOABI Tpaxaad. CoBeplieHHE YyKa3aHHBIMHU JIMIIAMH
MPECTYIUICHUH POTUB MPABOCY/IUSI MOPHIBAET BEPY BO BIACTh, B CIIPABEIJIUBOCTD
MPaBOCYUSl U aBTOPUTET JOJKHOCTHBIX JIMII.

B cuny storo oOcrosiTenbcTBa COBEPIICHHE YKa3aHHBIX MPECTYIICHUN
OCTaeTCsl JIATGHTHBIM, O YE€M CBHUJCTEILCTBYET CpPABHUTEIBHO HEOOJbIIOE
KOJMYECTBO YTOJOBHBIX JeJ, BO30YXICHHBIX MO (akTaM UX COBEPIICHHUS.
Pacnipoctpanenue (akToB COBEPIICHHS HE3aKOHHBIX 3aJIEP)KaHUS, 3aKIIOUCHHUS
MoJ, CTPAXy WU COJACPKAaHUS TOJA CTPaKEW CBSA3aHO C KOPHOPATUBHBIMU
HMHTEpEecaMu MPaBOOXPAHUTEIIbHBIX OpTraHOB, HU3KUM YPOBHEM
npodeccuoHanM3Ma COTPYAHUKOB, TPYAHOCTSIMU B OCYIIECTBIEHUM KOHTPOJISI U
Haj30pa  3a  COOJIOJEHMEM  3aKOHHOCTHM  IPOM3BOACTBA  3aJEpiKaHus,
HECOBEPILIEHCTBOM  MPOIECCYANbHBIX ~ HOPM, PETYJIHPYIOIIUX  3aJeprKaHue
YeJioBeKa MO TOJ03PEHUI0 B COBEPIICHUH MPECTYIUICHUS, BBICOKHMM YpPOBHEM
TSKKUX U 0CO00 TSHKKUX MPECTYIUICHUN.

K nmpecrymieHusM MpOTUB MPaBOCYAUsi OTHOCUTCS B YAaCTHOCTH -
HE3aKOHHBIE 3a/iepKaHue, 3aKIIOUEHUE IO/ CTPaXy WM COJEpKAHHE IOJ
cTpaxkei, mpemycmorpeHHoe cratbeil 301 VYronoBHbIM Konekcom Poccuiickoit
®enepanuu. OOLIECTBEHHAs OMACHOCTh JAHHOTO MPECTYIUICHUS 3aKI0YaeTcsl B

MNPpUYIMHCHHUMN Bpcaa HWHTCPECaM IIpaBOCydHsA, ACIACT HCBO3MOXKHBIM IIPHUHATHUC
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3aKOHHOTO M CIPABEIJIMBOTO PEIIECHUS MO YTOJOBHBIM Ji€JIaM, HAHOCUT CEPbE3HbBIMN
yiiepd gemy OopbOBI € TpecTymHOCThIO. Takke o0co0yr OOIIECTBEHHYIO
OMAaCHOCTh HECET CHeIUaIbHbIN CYObEKT COBEPIICHUS TAHHOTO MPECTYIUICHUS, T.€.
JUIAMHU  HAJIeJICHHBIMM TOCYJapCTBOM IPABOM Y4YacTBOBaTh B OTHPABJICHUU
MPaBOCY AUSL.

Henprmenenune wuccneayemMor HOPMBI, a TakKXe BBICOKMHA YpPOBEHb
JATEHTHOCTU OOYCIIOBIUBAIOTCS U TeM ()aKTOM, YTO B OOJBIITMHCTBE CIydYacB 3a
HAapyUIEHHE 3aKOHHOCTH MpPU MPUMEHEHUHW MEP YrOJOBHO-IIPOLECCYATHLHOTO
MPUHYKJICHUST BUHOBHBIC JIMIIA TMPUBJICKAIOTCS JIMIIb K JUCHUIUIMHAPHOU
OTBETCTBEHHOCTH. VYkazaHHbIe dakTel  O0yCaBIMBAIOT  aKTYaJbHOCTh
MCCIIEIOBAHUS TEMbI HACTOSIIEH pabOTHI.

OOBEKTOM HCCIICAOBAHMS SBIISIOTCS OOIIECTBEHHBIC OTHOIICHUS, CBSI3aHHBIC
C YTOJIOBHO-NIPABOBOM OXPAaHOW MHTEPECOB MPABOCYAUA

[IpenmeToM HCCIEN0BAHUS BBICTYIIAIOT HOPMBI YTOJIOBHOTO MPAaBa, KOTOPHIE
pEyCMAaTPUBAIOT OTBETCTBEHHOCTh 3a HE3aKOHHBIC 3aJiep’KaHue, 3aKIIOUYCHUE
NOJ CTpaxy WM COJEpPXKAHHUE TIOJ CTpa)Xei, a TakKe HOPMBbI YrOJOBHO-
MPOIECCYATBHOTI0, aAMUHUCTPATUBHOIO 3aKOHOJATENbCTBA M HHBIX OTpacieu
mpaBa, 3apyOe)KHOTO YrOJOBHOTO 3aKOHOJATENIbCTBA, MPABONMPUMEHUTEIIbHAS
MPaKTUKaA, IOpUIUYECKass U OOIIECTBEHHO-MOJIUTHYECKAsl JTUTEpaTypa, UMeEronas
OTHOUIEHHE K UCCIIEAYEMOM TEME.

MeTo107I0THYECKOM OCHOBOM HCCIENOBAHUSA SABIAIOTCA 0a30BbIE MOHATHUSA
JTUAIICKTUYECKOTO0 METOJla TO3HAHMS, IMO3BOJSIONIME OTPa3sUTh B3aUMOCBS3b
TEOPUU U TPAKTUKH, POPMBI M COACP)KAHMS TMPEIMETa HCCIASIOBAHUS, a TaKKe
COBOKYITHOCTb CIT€IIMAJIbHBIX METO/I0B UCCIICOBAHUS, TAKUX KaK: UICTOPUYECKHUIA, ,
CHUCTEMHBIN, CPABHUTEIILHO-IIPABOBOM, CTATUCTUYECKAN METOAbI UCCIICTOBAHUS.

[lenpro maHHOW pabOTHI 3aKJIFOYAeTCS B TOM, 4YTOOBI Ha OCHOBE
JEUCTBYIOIIETO 3aKOHOJATENIbCTBA W MaTEpUATIOB Cy/IeOHOM NpaKTUKU JaTh
YTOJIOBHO-TIPABOBYIO XapaKTEPUCTUKY OOBEKTUBHBIX M CYOBEKTUBHBIX MPU3HAKOB
3aBEIOMO HE3aKOHHOTO 3aJIepKaHusl, 3aKII0OUCHUS IO CTPaXKy U COAEPKAHUS MO

CTpa)KCfI, a TAKKC BHCCTHU KOHKPCTHBIC NPCATIOKCHHA M0 COBCPHICHCTBOBAHHIO
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3aKOHOJATENbHOM pErjaMEeHTalMy aHaJUu3UPYyEMBIX HOPM U MPAKTHKUA HX
IPUMEHEHUH.

JUIst TOCTHKEHUS! TOCTABICHHOW L€ HEOOXOJIUMO BBIIIOJIHUTh HECKOJIBKO
3a/ay:

1. Jath 00l1y0 XapaKTepUCTUKY UCTOPUM PA3BUTHUS 3aKOHOJATENIbCTBA
00 OTBETCTBEHHOCTH 32 HE3aKOHHOE 3aJIep>KaHUE U 3aKJIIOUYEHHUE MOJ CTPaxy WIH
coJiep’KaHue Moj cTpaxeil B Poccun M COBpeMEHHOE pa3BUTHE B 3apyOeKHBIX
CTpaHax.

2. PaccMoTpers rOpuaMUecKuMid aHaU3 MPECTYIUICHHUS HE3aKOHHBIC
3aJiep>KaHue, 3aKJII0UEHUE IO CTPaXKy WIIM COAEPKaHUE 10 CTPAKEN.

3. N3yuuTh CyAeOHYyl0 NpPaKkTUKy M TPOBECTH aHAIU3 MPAKTUKHU
IIPUMEHEHUST YTOJOBHOM OTBETCTBEHHOCTH HE3aKOHHOIO 3a/IepKaHUsl, 3aKI4CHHS
MO/ CTPaXKy, U COJIEpKaHUE MO CTPAKEH.

4. B 3akitoueHun MoABECTH UTOTHU U C/IEJIaTh BHIBOJBI 110 IPOBEIEHHOMY
UCCJIEI0BAHHUIO.

OCHOBHBIE MOJIOKEHUSI, BHIHOCUMbIE Ha 3aILUTY:

1. HemocpencTBeHHBII OOBEKT 3aBEJOMO HE3aKOHHBIX 3aJIepKaHUs,
3aKJIFOYEHUS N0 CTPaXKy WIIM COJEP>KAHMS O] CTPAXKEH OIIPENEIAETC B KAUECTBE
OOLIECTBEHHBIX OTHOUIEHUHM, CKJIAJbIBAIOIIMXCS IO IOBOAY HOpPMAaJjbHOM
JESATENBHOCTA OPTraHOB JIO3HAHMS, CIEACTBUS, IPOKYpPaTyphl U CyZAa, CBSI3aHHOM C
MPUMEHEHUEM  3aJiepKaHusl, 3aKIIOYEeHHUs] TOJ CTPaxy, JAOMOJHHUTEIbHBIM
00OBEKTOM SIBJIIETCS MPABO YEJIOBEKA HA IMYHYIO HEMPUKOCHOBEHHOCTb.

2. Tonpko yMBINIUIEHHOE 3ajiepkKaHKue Jula 0e3 MpelyCMOTPEHHOIO Ha TO
OCHOBAHUS SIBJISIETCS NpPECTyIUIeHUEM, npeaycMoTpeHHbM cT.301 YK P®. HHbie
HapylIeHUs TpeOOBaHUM yroJIOBHO-IIPOLIECCYATbHOTO 3aKOHA, JOMYyCKaeMble MpHU
3aJiep>KaHuu, 00J1aJat0T MEHbILIEH CTETIEHbIO OOIIECTBEHHONW OMACHOCTH.

3. YronosHas orBeTcTBeHHOCTH 1O cT.301 YK P® nHactynaer 3a 3aBenomo
HE3aKOHHOE 3aJiepKaHUe JIMIAa B XOJ€ M B CBA3M C pacCieIOBAHHEM

MMPCCTYITICHHA. B cilIy4dac HC3aKOHHOI'O 3aJICPKaAHNA 3a COBCPIICHUC



aMUHUCTPATUBHOTO IPAaBOHAPYILIEHHS YIOJOBHAs OTBETCTBEHHOCTb MOXKET -
HAcCTynuTh 1o cT. 285 YK PO.

4. B nensx nmpenynpekIeHHUs HCCIEIyEMBIX INPECTYIUIEHUHM IpeIIaracTcs
KOMIUIEKC ~ TPaBOBBIX M OPraHU3alMOHHBIX  Me€p,  OOBEIUHSIOUIMI:
COBEPILIEHCTBOBAHUE MPABOBBIX HOPM, PETYJIUPYIOIIMNX 3a/epKaHUE, 3aKII0YCHHUE
MO/ CTPaXy WM COAEpKAHUE II0J CTPa)Kei; YroJOBHO-NIPABOBOM HOPMBI,
IpeAyCMaTPUBAIOIIEH OTBETCTBEHHOCTh 34 COBEPIICHHE paccMaTpPUBAEMbIX
OpecTyIUICHUH; yiydlieHue npodecCUuOHANbHOM MOATOTOBKM — COTPYJ/IHUKOB
IIPaBOOXPAHUTENIHBIX OPTaHOB.

5. Ilpennaraercs nonoaHuTh npuioxkenue K cT. 301 YK PO nepeunem unu
pa3bACHEHHEM  TSOKKUX  [OCJIEICTBHM,  HACTYNMBIIMX B  peE3yJibTare

HENPABOMEPHBIX JIEUCTBUMN JOJKHOCTHBIX JIULI.

OcHoBHOE coaep:xkaHue PpadOThI
B nmepBoil I1aBe Maructepckoil pabOThl paccMaTpUBAETCS YIOJOBHO-

MpaBOBas XapaKTEPUCTUKA OOBEKTUBHBIX MPHU3HAKOB 3aBEAOMO HE3aKOHHOTO
3aJiepKaHus, 3aKII0YSHMS TI0J] CTPaKy M COAEP KaHMS MO/ CTPaKeH.

B uactHocTM mepBBIi maparpad TMOCBSIIEH  YTOJOBHO-TIPABOBOIA
XapaKTePUCTUKN OOBEKTa 3aBEAOMO HE3aKOHHOTO 3aJiep>KaHusl, 3aKIIOUECHHUS MO
CTpaXy U COJIEp)KaHHA IO CTpaked, pacCMaTpUBAIOTCS OOIIECTBEHHBIE
OTHOIIICHUSI, KOTOPBIE HAPYIIAIOTCS MPOTUBOIIPABHBIM JICSTHUEM.

Bo BropoM maparpade Obuia paccMoTpeHa oO0IIas yrojJOBHO-IIPABOBAs
XapaKTepUCTUKa OOBEKTHBHOM CTOPOHBI 3aBEIOMO HE3aKOHHOTO 3aJlepKaHus,
3aKIIIOYEHUS TI0J] CTPaXKy U COJIepKAaHUS O] CTpaXKeil.

B tperbem mnaparpade «Coaep:kaHue OOBEKTUBHOM CTOPOHBI 3aBEIOMO
HE3aKOHHOTO 3a/Iep>KaHMsD PACKPBIBAIOTCS JCSIHUS COCTABIISIIOIINE OOBbEKTUBHYIO
CTOPOHY HE3aKOHHOTO 3a/iepKaHMsL.

B uerBepHoM maparpade NpoBeACH IOPUIMYECKUI aHalW3 TMPU3HAKOB

00OBEKTUBHOU CTOPOHBI 3aB€AOMO HEC3aKOHHOI'O 3aK/IIFOUCHUA MO CTPAXKY.



B marom maparpade packpbiTa YroJOBHO-TIPABOBAsl XapaKTEPHUCTHKA
O00BEKTUBHOM CTOPOHBI 3aBEJIOMO HE3AaKOHHOT'O COJIEPKAHUS MO CTPaKEH.

B mecrom maparpade «HacTymneHue —TSKKUX — TOCIEICTBUM  Kak
KBUTH(PHUITUPYIOMUNA TPU3HAK COCTaBa MPECTYIUICHUS, 3aKPEIJICHHOTO B 4. 3 CT.
301 YK P®» npoBeneH aHanu3 W NPUBEACHBI NPUMEPBI TSKKUX IOCIEACTBUIMA
HACTyNaloUMX B PE3yJIbTaT€ COBEPIICHMS 3aBEJOMO HE3aKOHHOTO 3aJepiKaHusl,
3aKJIFOUEHHMS TIOJI CTPAXKy U COAEPKaHUE MO CTPAKEN.

Bropas rnaBa «lOpunnueckuii aHanu3 cyObEKTUBHBIX MPU3HAKOB 3aBEIOMO
HE3aKOHHOTO 3aJ€PKaHMsI, 3aKIIFOUEHHUS 0]l CTPAXKY U COACPIKAHUS MO CTPAKEN»
COCTOUT U3 JIByX Mmaparpados.

B nepBom maparpade BTOpo# riaBbl pacKpbIBaIOTCS MPU3HAKUA CYOBEKTUBHOM
CTOPOHBI COCTaBOB MPECTYIIEHUM, 3aKkperieHHbIe B ¢T. 301 YK PO.

Bo BropoMm mnaparpade «XapakTepuctuka cyObeKTa 3aBeIOMO HE3aKOHHOTO
3a/iepKaHusl, 3aKIIOYEHHMs IO CTpaxXy U COAEpKaHUA TMOJ CTPaKen»
PACKpBIBAETCSl MPU3HAKK CYOBEKTa HE3aKOHHOTO 3aJepKaHus, 3aKJIIOUCHUS O]
CTPaXKy M COJEPKAHUSI O] CTPAKEH.

TpeTbss r7aBa TOCBAIEHA UCTOPHS Pa3BUTUSA 3aKOHOJATENIbCTBA H
COBPEMEHHOE 3apyO0eKHOE 3aKOHO/IaTEILCTBO 00 OTBETCTBEHHOCTH 332 HE3aKOHHBIE
3aJiep KaHue, 3aKII0UYEHUE O CTPaXKy MIIM COAEPKaHUE MO CTPaXKEN.

B mepBom maparpade TpeThell TIaBbl pacCMaTpPUBACTCS HCTOPHUS PA3BUTHS
OTEUECTBEHHOI'O  3aKOHOJATENbCTBA,  PETrJIAMEHTHPOBABUIETO  YTOJOBHYIO
OTBETCTBEHHOCTh 32 HE3aKOHHBIE 3aJIEp)KaHME, 3aKIIOYEHUE O] CTPaXy WIH
COJIEpKaHME O] CTPAKEN.

B pamkax Broporo maparpada TmpoBeAeH aHalIu3 MNPaBOBBIX (opm
OINpPEJENICHUs] OTBETCTBEHHOCTH 3a HE3aKOHHBIE 3a/CpKAaHUE, 3aKIOYEHUE 0]
CTpaXXy WIH COJEpKaHHE TOJi CTpPaKe B COBPEMEHHOM 3apyOeKHOM

3aKOHOOATCIbCTBC.



3akirouenue

Takum o0Opa3oM, HE3aKOHHOE 3aJCpKAHHE U 3aKIIOUYEHUE TMOJ CTPAKY —
3TO MpPECTYIUICHHE, HAlpaBiICHHOE IMPOTUB CBOOOABI U HENPUKOCHOBEHHOCTH
JUYHOCTH, MPENATCTBYIOIIEE MPOLECCY YTOJOBHOTO JEJNONPOM3BOACTBA. B
YTO0JIOBHO-IIPOLIECCYATBHOM KOJIEKCE IPEIyCMOTPEHO 3aJepiKaHue, Kak Mepa
BO3JICUCTBUA, KOTOPOE MOXKET MPUMEHATHCA K MOAO3PEBAEMOMY B COBEPIICHUHU
[IpeCTyIUIeHUs JULy. JIaHHBIM COCTaB NMPECTYIUICHUsS HMMEI CBOE MECTO €Lle N0
IIPUHATHS IEUCTBYIOLIErO YTOJIOBHOI'O 3aKOHA.

BnepBbie yronoBHas OTBETCTBEHHOCTh 334 HE3aKOHHBIE 3aJIepikKaHUE,
3aKJIIOUEHUE TOJI CTPAXKy WJIM COJEp)KaHUe MOoJ cTpaxei nosiBuinack B CyaeOHuKe
1550 roma, koTopas ycCTaHaBiMBajda YIOJOBHYK OTBETCTBEHHOCTh 34
HECOOJII0/ICHHE MOpSAAKa 3aKI0UeHus noj crpaxy. CleayroumM HOPMAaTHUBHBIM
aKTOM YCTaHABJIMBAIOIIKMM yTOJIOBHYIO OTBETCTBEHHOCTD 3a JJAHHOE JesTHHE ObLIO
Vnoxenne «O Haka3aHUSAX YTOJOBHBIX M UCIpaBUTENBbHBIX» 1845 r.. B mannom
cily4yae MpeCTYIJIEHUEM CUUTAJIOCh HE TOJIBKO HECOOJII0IEHHE 3aKOHHOTO MOPsIKa
3aKJIIOYEHMS TIOJI CTPAXKY, HO U IPUMEHEHUE €r0 K HEBUHOBHOMY.

Takke MaHHBIA COCTAB MPECTYIUICHHS TMPEIYCMOTPEH M B 3apyOeKHBIX
CTpaHaX, TaKk Kak OH HapyliaeT HOpMbl BceoOmieil aexiapainuu mpaB yeloBeKa
1948 roga o TOM, YTO KaXAbl UMEET IIPABO Ha KU3Hb, HA CBOOOY U HA JINYHYIO
HENPUKOCHOBEHHOCTb.

3aKOH YCTAHABJIMBAET PA3[EIbHO OTBETCTBEHHOCTh 32 HE3aKOHHOE
3a/Iep’KaHie M 3a 3aKJIOYEHHUE TOJI CTPaxy WM COAEpKaHUE IM0J CTpaxew,
peaycMOTpeB uX B pasHbix yacTsax cT. 301 YK PO, ucxons u3z oOuiecTBEHHOM
OMacHOCTU JAesdHUU. KBanu@uuupoBaHHBIM COCTAaBOM HPECTYIUICHUS SIBIISIOETCS
HACTYIUIEHUE TSKKUX MOCIEICTBUIA.

[logBoass wTOr, paccMaTpuBaeMOM TEMBI MOXHO CHEIaTh CIEAYIOLIUE
BBIBO/JIBI:

1. HenocpeacTBeHHBIM OOBEKTOM HE3AKOHHOI'O 3aJE€pXKaHUsl, 3aKIIOYEHUs
MOJl CTPaXy WM COJAEpKaHUS TOJ CTpakeil BBICTYHNAIOT OOIIECTBEHHBIC

OTHOHMICHH:A, COACPKAHUEM KOTOPBIX ABJIACTCA HOPMAJIbHAA ACATCIbHOCTE OPIraHOB
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JIO3HAHMS, CIEJCTBHS, MPOKYypaTypbl U CyJa, CBsI3aHHAsA C MPUMEHEHUEM Mep
roCyJJapCTBEHHOTO MIPUHYKICHUS, U JIMYHASI HETPUKOCHOBEHHOCTD YEJIOBEKA.

2. OOBEKTUBHYIO CTOPOHY JAesiHUS npexycmorpeHHoro 4. 1 cr. 301 YK PO
o0pa3yloT JeHCTBHSI JIOJDKHOCTHBIX JIMIl HAIlpaBJICHHBIE HAa HapyIICHHUE
IIPEAYCMOTPEHHOT0 3aKOHOM TOPSA/IKA U OCHOBAHUM MPUMEHEHNUS 3a1EPKAHUSL.

3. B u.l ct. 301 YK P® peus uaer Toiabko 00 yrojJoBHO-MPOLECCYaTbHOM
3anepkann. He3zakoHHOE 3aJepKaHUE 3a COBEPIICHHE AJIMUHUCTPATUBHOTO
MIPABOHAPYIICHUS MOXET BJIEUYb YTOJOBHYK) OTBETCTBEHHOCTH IO CT. 285 YK P®
(«3nmoynotpebiienne TOKHOCTHBIMUA MTOTHOMOYHSIMI ).

4. He3akoHHOE 3aJepKaHUE OTHOCUTCS K YHUCIY MPECTYIUIEHUH C
dbopmanbHOl KOHCTpyKIuen coctaBa. Jlucnosumus 4.1 ct. 301 YK He coaepxkur
yKa3aHHsl Ha MocieAcTBUs. B paccmaTpuBaeMOM COCTaBe MPECTYIUICHUSI OYEHb
TPYAHO OTHEIUTh (aKT HE3aKOHHOIO JIMIIEHUS CBOOOJBI OT HACTYIUICHUS
MTOCJHEACTBUANA. 3aBEAOMO HE3aKOHHOE 3aJIEPKAHUE CIIEAYET CUATATh OKOHYEHHBIM
B MOMEHT ()aKTHYECKOTO OTpaHUYEHUS JIUIA CBOOOJBI MEPEABMKEHUS B CBSI3U C
MOJ03PEHUEM B COBEPUICHUN UM MPECTYIIIICHUS.

5. 3akII04eHne O] CTPaXy MOKET ObITh U30paHO MO CyAeO0HOMY PEIICHUIO
B OTHOILIEHUH TOJ03PEBAEMOT0 WM OOBUHSIEMOTO B COBEPIICHUM MPECTYIUICHHS,
3a KOTOpPOE€ YTOJOBHBIM 3aKOHOM INPENYCMOTPEHO HAKA3aHHWE B BUJE JIMILICHUSA
CBOOOIBI HA CPOK JIO TpeX JeT, NPH HAJIUYUA OJHOTO W3 CICTYIOIINX
o0cToATeNnbCTB: 1) mojo3peBaeMblii MM OOBUHSEMBIH HE HUMEET MOCTOSHHOTO
MecTa XKUTeNbCTBAa Ha Tepputopun Poccuiickoin denepannu; 2) ero JUYHOCTh HE
yCTaHOBIIEHa; 3) MM HapylleHa paHee u30paHHas Mepa mpecedeHus; 4) oH
CKpBUICS OT OPTaHOB IIPEABAPUTEIBLHOIO PACCIIEIOBAHUS UM OT CyJa. A JIMILICHHE
yesioBeka cBOOOIBI Ha JIFOOO0M CPOK MPH OTCYTCTBUM 3aKOHHBIX OCHOBAaHUU WM C
HapyLICHUEM TIOpsiAKA MPOM3BOJACTBA JCHCTBHM, CBSA3aHHBIX C TAaKUMHU
CEPbE3HBIMM AKTAMHU SIBIIIETCS YIOJIOBHO Haka3zyeMbIM. CIEAYyeT COTJIACUTBCH C
MHEHHUEM YUYEHBIX O TOM, YTO OMACHOCTb 3TOTO MPECTYIUIEHUS JBOSKA: 3/1€Ch, TaK
ke, Kak W TMpu 3aJepKaHud, HO emie Ooisiee rpy0o (IIOCKOIBKY peub HIET O

JOCTAaTO4YHO JIUTCIIBHOM JIUIIICHUUN Jna CBO6OI[BI) HapymacTcs
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KOHCTUTYLIMOHHOE MPaBO I'PaKJaHWHA Ha JIMYHYIO HEPUKOCHOBEHHOCTD, a TAKKE
NOJPBIBAECTCS aBTOPUTET OPTraHOB MPABOCYIUS.

6. [loa TSDKKMMM TOCJEACTBUSIMU CIIEIyET MOHUMATh BpEJ, MPUUUHEHHBIM
MOTEPIEBILIEMY B PE3YyJIbTaTe HE3aKOHHOIO 3a/IepKaHMUs, 3aKIFOUCHUS 0] CTPAKY
WU coJiepKaHusl 1moJi cTpakeil. [1o yTBepkKIeHNI0O MHOTUX YYEHBIX, B pe3yJIbTaTe
HE3aKOHHBIX 3aJIepKaHUs, 3aKIIOUYCHUS TOJ CTPaXy WM COJIEpXKaHUS MO
CTpaX€ll MOYKET HACTYIUTh HEMOINPAaBUMBbII MOpaJbHBINA BpEl, TAK KaK CTPaJaHUs
JUIa, HE3aKOHHO 3a/IepKaHHOr0 JMOO 3aKJIIOYEHHOrO MO/ CTPaKy, TPAaBMUPYIOT
HE TOJBKO IICUXUKY MOTEPIEBIIEr0, HO M €ro pOACTBEHHUKOB. [lo Hamemy
MHEHHUIO0, MOPAJIbHBIA BpEJ HE MOXKET ObITh OTHECEH K TSDKKUM IOCIEIICTBUSIM,
MMOCKOJIbKY TakoOW BpeJ HACTyNaeT B KaXKJOM Cllydae HE3aKOHHBIX 3ajep:KaHus,
3aKJIFOYEHHS] MOJ CTPaxXy WM coAepkaHus mnox crpaxken. K Tskkum
MOCJIEJICTBUSIM ~ CIIEyeT OTHOCUTh CaMOyOMICTBO  IOAO3PEBAEMOr0  WIIU
OOBUHSIEMOT0, NMPUYMHEHUE €ro 3J0pPOBBI0 TSHKKOro Bpeaa u T.n. llpu stom
coJlesHHOe MOKeT kBanmupuuupoBatbes 1no 4. 3 cr. 301 YK P® Tonbko npu
YCJIOBUH, €CIU TSHDKKUE TIOCJIEACTBUS HAXOJATCS B TPUUYMHHOM CBSI3UM C
HE3aKOHHBIMH 3aJI€p’KaHUEM, 3aKJIIOYEHUEM I0JI CTPAXKy WU COJICPHKAHUEM MO
CTpaXeu.

7. Buna 5una, oCyIIECTBISIOIIET0 HE3aKOHHBIE 3aJ€p)KaHHe, 3aKIOUYEHUE
MOJ, CTPaXXy WJIM COAEpPKAHUE MOJ CTPAXEH, XapaKTepU3yeTCs TOJIbKO YMBICIOM.
BuHOBHBIN CO3HAET, 4TO, 3J0YNOTPEOIISIi CBOUMHU CIY>KEOHBIMU TTOJTHOMOYHUSIMH,
3a/ICP’)KUBACT WM 3aKJIIOYAET MOJ CTPaXy IMPU OTCYTCTBUM K TOMY 3aKOHHBIX
OCHOBAaHMM WM C HapyHIEHUEM IMpPOIEeAyphl, JMOO HE3aKOHHO COIEPKHUT IOJ]
CTpaXel JHUI0, W JKeJlaeT NOCTYNMUTh HWMEHHO TakuMm oOpa3zoM. [lo Hamemy
MHEHHUIO yYMBICETT MOKET OBITh HE TOJBKO MPSMBIM, HO U KOCBEHHBIM, B YaCTH
HACTYIUIEHUSI TSKKUX mnociienctBuil. IloaToMy 3akoH HE ycTaHaBIMBAaeT
YTOJOBHYIO OTBETCTBEHHOCTh JOJKHOCTHBIX JIMI 32 HE3aKOHHOE 3aJEp)KaHUE C
HEOCTOPOKHON (HOPMOIA BUHBI.

8. CyOBeKT paccMaTpuBaeMbIX MPECTYIUICHUH CIENUAIbHBIA, TO CETh 3TO

JUIa UMEIOIIME TOJTHOMOYMSI OCYIIECTBISATH 3aJIep’KaHKe, MPUMEHSTh MEpPY
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IIPECEUYECHHsS] B BHJIE€ 3AKIIOYEHHUS MOJ CTPaXxy M COAEpPKAHUE IOJ CTPaxKy.
PaGoTHukM oOpraHoB NpaBOCYAWs, COBEpIIasl HE3aKOHHbIE  3a/iep KaHue,
3aKJIIOUYEHHE TOJ CTPAXy WM CONEPIKAHME IOJ CTPAXKEH, UCIIOJIBb3YIOT CBOWCTBA
CBOMX IIOJIHOMOYMI, KOTOPBIMH HWX HAJEIWIO TocyaapcTBo. MmeHHO 3T0
00CTOSITENILCTBO M XapaKTepu3yeT pabOTHUKA MPABOOXPAHUTEIBHBIX OPraHOB KaK
CHEUAIbHOIO CyOBEKTa, BO3MOXHOCTb COBEpPLICHUS MPECTYIUICHUS MPSIMO
CBsI3aHa C HAJIMYUEM Y BUHOBHOTO CIIELIMAJIBHBIX IIOJTHOMOYHH.

9.JlaTeHTHOCTb TMpecTyIJIEHUH B cdepe mpaBoCyIusi HMEET BechMa
oTpulareabHble mocieacTBus. Ocolasi OMAaCHOCTb MOCIEACTBUI JIATEHTHOCTH
HE3aKOHHBIX 3a/ICpKaHUM, 3aKIIOUCHUN TI0JI CTPaXy 3aKJIH0YaeTCs, MPEXKIE BCETO,
B TOM, 4YTO OHa (OpMUPYET B CO3HAHUU MPECTYNHUKOB YOEXKICHUE B
BO3MOKHOCTH Oe3HaKa3aHHO COBEPILATH IIPECTYIICHUS, ocnabiser
MPEBEHTUBHYIO 3HAUUMOCTb 3aKOHA.

10. Cnemyer KOHKpPETH3UPOBATh KPUTEPUM 3aKOHHOCTH 3aJEpKaHUS B
YTOJIOBHOM M YT'OJIOBHO-IIPOLECCYAIIBHOM 3aKOHOJAaTenbCTBe. OMHON M3 NMPUYMH
HeapdexkTuBHOCTH TpuMeHeHus: cr. 301 YK P® sBnsiorcss HECOBEpIIEHCTBO
caMO#l yroJIOBHO-TIPAaBOBON HOPMBI, OTCYTCTBHE | KpuTepweB OOIIECTBEHHOM
OIACHOCTU HE3aKOHHBIX 3a/IepKaHUs, 3aKIF0YEHUS O]l CTPAXy WIN COACPKAHUSA
OJI CTPaXKei.

11. B yrosioBHO-mpoueccyaabHOM 3aKOHOAATEIBCTBE BAXKHO ONPEICIUTH
0COOBII MOPSAIOK paccieloBaHUs MPECTYIUIEHUH TEPPOPUCTHUECKOTO XapaKTepa U
MHBIX MPECTYIUICHUM, COBEPIIAEMBIX B YCJIOBHSX YPE3BBIYAHHOTO M BOEHHOIO

ITOJIOKCHHA, KOMCHAAHTCKOI'O 4aca C Y4CTOM CIIOKHOCTEH HX pacciic10BaHUA.
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