MHWHOBPHAYKHU POCCUU
denepalibHOE TOCYIAPCTBEHHOE OI0JKETHOE 00pa30BaTEIbHOE YUPEIKICHHUE
BBICIIIETO 00Opa3oBaHuUs
«CAPATOBCKHM HAITMOHAJIBHBIN UCCJIEJTOBATEJbCKHM
IT'OCYJAPCTBEHHBIV YHUBEPCUTET UMEHHU H.T.
YEPHBIIIEBCKOI' O»

HAYMOBA CEPT'ESAA AJIEKCEEBHUYA

OBECHHEYEHME ITPAB U CBOBO/] YEJIOBEKA IIPU OTBBIBAHUU
HAKA3AHUA
B BUJAE JIMIIEHUSA CBOBO/bI

Hanpasnenune noarotosku 40.04.01 — «¥OpucnpyaeHuns»
wpuandeckoro paxkyiabtera CI'Y um. H.I'.YUepHbIlIeBCKOro

ABTOpedepaT MarucTepckon paboThI

Hayunslii pykoBoauTEIb

JIOLIEHT, KaH/. I0pU. HayK, TOLIEHT Kadeapbl

YTOJIOBHOI'O, 9KOJIOTMYECKOIO

IIpaBa U KPUMUHOJIOTUHU E.O. I'myxoBa

3aB. kadeapoil yroJioBHOTO, 3KOJIOTUYECKOTO
paBa ¥ KPUMUHOJIOTHH
1.10.H, ripodeccop H.T. Pasrenbneen

Capatos 2022



Beenenue

AKTYaJIbHOCTh TeMbI HccjieqoBaHusi. Co BpEMEHU MPUHATUS B CEpEIUHE
90-x r1r. XX BEka HOBOIO YTOJOBHOTO H©  YIOJIOBHO-UCIIOJIHUTEIBHOIO
3aKOHOJATENIbCTBA OJHUM W3 OCHOBHBIX HAIIPABJICHWM €r0 COBEPIICHCTBOBAHUS
(rymMaHU3allMKM) CTaJl0 BHEAPEHHE B TMPAKTHKYy WCIOJHEHUS HaKa3aHWi,
albTEPHATUBHBIX JMIIEHHUIO CBOOOIbI. B nensx peanuzanuu Konneniuu pazsurus
YTOJIOBHO-UCIIOMHUTENBHON cucteMbl 10 2020 roma W rocyaapCTBEHHOMN
nporpammbl «tOctutiua» npu pe@opMUpOBaHUU CYIACOHON, MEHUTCHIIMAPHOU U
npaBoBoil cucteM Poccum ocoboe BHHUMaHHME YIENSIETCS BBEICHHUIO MEp,
HaIIPaBJICHHBIX HA CHIKEHUS KOJUYECTBA JIMII, HAXOASAIIUXCS B MECTaxX JIMIICHUS
CBOOO/IbI, MMyTEM MpPUMEHEHHUs Oojiee MSATKUX BUIOB YrOJIOBHBIX HakazaHuil. He
cinydaiiHo B mnocianuu ®DenepanbHomy CobOpanuto IIpesunent Poccuiickoit
®enepanun B.B. Ilytun oTmeTmn: «.3akoH AOMKEH OBITH CypOB K TEM, KTO
CO3HATEJIBHO TOIIEN Ha TSHKKOE MPECTYIUIEHHWE, HAaHeC YIIepO KU3HU JIOACH,
UHTepecaM 0011ecTBa U rocyaapcTBa. M koHeUHO, 3aKOH JOJKEH ObITh T'yMaHEH K
TeM, KTO ocTynuics. CeroiHs NpakTUYECKH KaKJI0€ BTOPOE YTOJIOBHOE JEIIO,
JOILIENIIEE 10 CyAa, CBA3aHO C MEJIIKUMH, HE3HAYUTEIbHBIMU NPECTYIUICHUAMHU, a
JIOAM, B TOM YHCIIE€ COBCEM MOJIOJbIE, MOMAJAIOT B MECTa JIMIIEHUS CBOOOJbI, B
TiopbMy. IlpeObiBaHMe Tam, cama CyIuMOCTb, Kak MpaBUJIO, HEraTUBHO
CKa3bIBAlOTCS Ha WX AaJIbHEHIIEH cyp0e U HEepeaKO MPUBOAAT K MOCIEAYIOIINM

IPECTYIIEHUAM »

Kak wu3BecTHO, mpaBa 4YeEIOBEKa SBISIOTCA BAKHEMIIMM HWHCTUTYTOM
KOHCTUTYLIMOHHOIO IpaBa. IIpaBoBoM cTaTyC JIMYHOCTH OCHOBBIBACTCS Ha
pe3yMIIUU HEOThEMIIEMOCTH MPaB U CBOOO/] YeslOBeKa U rpakaaHuHa. OHAKO B
OTHOIIEHUU OCYXJEHHBIX, OTOBIBAIOIIMX HAaKa3aHWE B BHJIE JIMILEHUS CBOOOJBI,
OHU MOTYT OBITh CYIIECTBEHHO OrpaHunyeHbl. CienyeT OTMETHTb, YTO HOPMBI U
IPUHLAINBI MEKIYHAPOAHOTO M HALIMOHAJIBHOTO IIPaBa NPU3HAIOT OCYKIEHHBIX K

10001 Mepe yroJIOBHO-TIPABOBOTO XapakTepa TpaxkJJaHaMH CBOETO rocyaapcTBa. B

' Cwm.: Ilocnanme Ilpesnnenrta Poccuiickoit @enepanun @enepansuomy Cobpanuto Poccuiickoit
Oenepanmn Ha 2015 rox // URL: https://ria.ru/trend/ message Putin 03122015/ (mata
obpamenus: 27.01.2020).
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CBA3M C OTUM Ha HUX paACHPOCTPAHAIOTCS OONIErpakJIaHCKUE TIpaBa H
00A3aHHOCTH, YCTAHOBJEHHbIE HAa KOHCTUTYLMOHHOM YPOBHE, HO C
OTpaHUYEHMSIMU, CTENEHb KOTOPBIX 3aBUCUT OT BUJA MU MEpPbl HA3HAUEHHOIO0 UM
HakazaHus. [IpoOnema 3akirodyaercs B TOM, YTO HE BCE OTPAHUYEHHUSI, O KOTOPBIX
TOBOPUTCSI B YTOJIOBHO-UCHIOJHUTEIIBHOM 3aKOHOJATENbCTBE PD, cornacoBaHbI C
MEXAYHApOJHBIMU CTaHJApTaMH TPaB 3aKIIOUYEHHBIX, a MOTOMY BUISTCS HE 0
KOHIIa 00OCHOBaHHBIMU. Takum 00pa3oM, aKTyalbHOCTb TEMbl HCCIIEOBAHMS
oOycllaBIMBaeTCsl  HEOOXOAMMOCTBIO  KOMIUIEKCHOTO  aHajlu3a  CPEJCTB

oOecrieueHus paB U CBOOO/ 3aKIIFOUEHHBIX.

CreneHb Hay4YHOH pPa3padOTAHHOCTH [IaHHOW TEMBl BBIpaXKaeTcs
rIyOMHOW €€ WCcchneoBaHWS B TpyJaxX BEAyMIUX CICIHATUCTOB B 00JacTH
YTOJIOBHO-UCIIOJTHUTENBHOTO IpaBa, B uucie Kortopeix A.B. [arwmii, W.B.

JBopsanckos, H.B. XKe3znos, T.®. Munszera, M.A. Ctynanosa, B.A. YTkun u ap.

OO0beKkTOM WHCCIEeIOBAaHUSI B JAHHOM paboTe SBISIOTCA OOIIECCTBEHHBIE
OTHOIIEHUS, BOSHUKAIOIINE B CBSI3U C OOECIIEYCHUEM MPAB M CBOOO/T OCYKIEHHBIX

K JIMIICHUIO CBOOOIBI.

B pomu mnpeaMera BBICTYNAalOT HOPMBI POCCHUHCKOIO  YTrOJOBHO-
UCIIOJIHUTEIBHOTO 3aKOHOAATENIbCTBA, € IOMOIIBIO KOTOPBIX OCYILECTBIIAETCS

obecrnieyeHue mpaB U cBoOO OCYKIEHHBIX K JTUIIEHUIO CBOOOIBI.

IHeap HACTOAIIETO MCCICAOBAHUS COCTOMT B KOMIUJIGKCHOM aHaJIu3e
MIPaBOBOI'0 PETYJIUPOBAHUS CPEIICTB 0OECTICUCHUsI MPaB U CBOOOJ OCYKJIEHHBIX,
OTOBIBAIOIIMX HAaKa3aHWE€ B BHUJE JIMIICHHUS CBOOOJbI, a TaKXKe BbIPAOOTKE
PEII0KESHUM 10 COBEPIIICHCTBOBAHUIO YT'OJIOBHO-UCITOTHUTEIHLHOTO

3aKOHOAATCJIBCTBA.
B pa60Te ITIOCTABJICHBI TAKHEC 3aJ1aYM KaK:

- PaCcCMOTPCHUC ITIOHATHUA U BUJOB UCIIPABUTCIIBHBIX y‘-IpG)KI[GHHfI;
- HCCICOOBAHUC ITPABOBOI'0 CTaTycCa JIUII, OT6BIBaIOH_II/IX HaKa3aHHUC B BHJC

JAIICHUS] CBOOO/IBI;



- aHanu3 TOHATUS M COAEPNKAHHS OCHOBHBIX IIPAaB OCYXAEHHBIX IPH
OTOBIBAHNM HAaKa3aHUS B BUJIE JUILIEHUS CBOOOIBI;
- ONpejeieHUE BIUSHUS PEKUMa UCTIPABUTEIBLHOTO YUPEKICHUS HA 00BEM
MpaB OCYXJAEHHBIX K JIMIIIEHUIO CBOOO/IBI;
- paccMOTpeHHE CyAeOHOM 3alUThl TpPaB OCYXKAEHHBIX K JIMIICHUIO
CBOOO/BI;
- HUCCIIEAOBAHWE aJMHHUCTPATUBHOTO MOPSAKA 3alIUThI PAB OCYKIEHHBIX
K JIMILIEHUIO CBOOO/IBI;
- aHaAJIN3 UHBIX BHECYJEOHBIX (POPM 3alIUTHI MPAB OCYKICHHbIX.
MeToao10ruueckasi 0CHOBa Mccjaea0BaHusA. MeTo1010rnuecKoil OCHOBOM
MPOBOJAMMOTO HAMU MCCJIEAOBaHUS TOCITYXKUJ OOIIEHAYYHBIN THUaTeKTUYSCKUM
METOJ] TO3HaHMSI OOILIECTBEHHBIX OTHOIICHUMN, COIMAIBHBIX SBJICHUH, HOPM
3aKOHOJATENBCTBA, PETYIUPYIONIUX CpEJCTBA OOCCIeUeHHUs IpaB dYeloBeKa IpHU

OTOBIBAHMM HaKa3aHHUsS B BUAC JTUIICHUA CBO60)1BI.

Hcnonp30Banuce Takue METONABI, KaK AaHAIW3 WM CUHTE3, WHAYKUUS U
JNEAYKIUsl, HCTOPUKO-TIPABOBOM, (POpMabHO-IOPUANYECKUM, CPaBHUTEIBHO-
IIPABOBOM M CTATUCTUYECKUN METOJIBI.

OMIMPUYECKYI0 OCHOBY PadoThl COCTaBWIM MaTepualibl CcyAeOHON
IPAKTUKH [10 BOIPOCaM 00ecreueHns MpaB U CBOOOT 3aKITF0YEHHBIX.

IIpaBoBoii 0cHOBOIi padoThI BeicTynaroT Koncruryus PD*, Gpenepanbabie
3aKOHBI U MEXIYHAPOJHBIE aKThl, COAEPHKAIIUE HOPMbI, PETYIUPYIOIIAE BOIIPOCHI
obecrnieueHus1 MpaB OCYKAEHHBIX K JIMIIIEHUIO CBOOO/IBI.

Teopernueckoii 0CHOBOW PadOTHI BBICTYNAIOT HAY4YHBIE TPYIbl YUYEHBIX-
IOPUCTOB, MOCBSIIEHHBIE M3YUYCHHUIO aKTyalbHBIX MPOOJIEeM oOecredeHus: MmpaB U
CBO0O/I JIMII, OTOBIBAIOIINX HAKA3aHKUE B BUJE JIMIIIECHUSI CBOOO/IBI.

HNcxons w3 uwenmeld M 3alad HACTOSIIETO KCCIENOBAHUS, Ha 3alIUTYy

BBIHOCATCH CJCAYIOIIMNE MMOJOKCHUS !

> Konctutyuusa Poccuiickoit @enepaunu (IpuHATa BCEHApOIHBIM rojiocoBanueM 12.12.1993 r. ¢
W3MEHEHUSIMHU, OJ00pPEHHBIMH B XOJIe obmepoccuiickoro rojsocoBanusi 1 utons 2020 roma) //
OdunmanbHbIil UHTEpHET-OPTaN MpaBoBoil W uH(opmaruu [DnexkrponHsiii pecypc] URL:
http://publication.pravo.gov.ru/Document/View/0001202007040001 (mara oOparieHus
10.11.2021).
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1. K paznuuHbiM rpynnam 3aKkirO4€HHBIX TpeOyeTcs MHAMBUIYAJTbHBIN
noaxoa. llomoxxkurensHON TEHIEHIIMEH MOrJIo OBl CTaTh COBEPIICHCTBOBAHHE
JESATENbHOCTH YUYPEKIECHUH U OpraHoOB, MCIOJHSIOIIMX HaKa3aHUs, C Y4YETOM
noTpedHOCTe OOLIECTBEHHOTO pa3BUTHs. Jljig 3TOro Hy*)HO AU(GdepeHIupoBaTh
coJiepKaHue OCY X AEHHBIX B 3aBUCMOCTH OT XapakTepa U CTENeHH O0IIeCTBEHHOM
OMACHOCTU COBEPHIEHHBIX UMHU TMpECTyIUIeHHd. Mbl cuMTaeM, 4YTO B JAHHOM
KOHTEKCTE CJIeoBaJI0 Obl OO0ecneuuTh pas3felibHOe COJIEp)KaHUuE BIIEPBbIC
OCYXJEHHBIX U paHee OTOBIBABIIMX HAKa3aHUE B BUJIC JIMIICHUS CBOOOIBI.

2. B cBs3u ¢ 3aTpyAHEHHOCTBIO JOCTyHa K MPABOCYJIHIO JIWII,
OTOBIBAIOIINX HAKA3aHWE B BHJIC JIUIIEHUS CBOOOJBI, CUMTAEM HEOOXOIUMBIM
IPEeIOCTaBIECHUE BO3MOKHOCTH MOJIy4eHHs OECIIATHON MPaBOBOM MOMOIIY TaKUM
OCYXJECHHBIM ITyTEM:

- CO3/IaHUs MPABOBBIX KJIMHUK MOMOIIN OCYXAEHHBIM (C Y4aCTHEM CTYJIEHTOB
yueOHbIx 3aBefeHuit ®CUH Poccun, 00111eCTBEHHBIX OpraHU3aluil);
- PpEryJISIpHOTO HAaIpaBJICHUS IOPUANYECKON JIUTEpAaTyphl B MECTa JIUILICHUS

CBOOO/IBI;

- CcO34aHus yCIOBUH JUIS IOJIyYEHUs KOHCYJIbTallui yepe3 HTepHeT.

3. Taxke omHOM ®3 mPOOJIEM, CO3MAIONIMX MPENSATCTBUS IS
s pexkTuBHON CyaeOHONW 3allUThl MpaB JUIl, JIMIICHHBIX CBOOOJBI, SIBISETCS
pelieHre BOnpoca O BO3MOXHOCTH JIMYHOTO y4acTHsl B CyJ€OHOM 3acelaHHuH C
MOMOIIBIO:

- 3aKperuieHHs B 3aKOHOJATENbCTBE IpaBa JIMI[, OCY>KJIEHHBIX K JIHUIICHHUIO

CBOOO/IBI, Ha TUYHOE y4aCTHE B CYJICOHOM 3acCe/IaHNH;

- 0053aTeIbHOrO UCIIOJIb30BAHUS CUCTEM BUICOKOH(EPEHIICBS3MU I y4acTus

B 3aCElaHUsIX CyJa, B TOM 4YHUCIE€ WU IO TPaXIAAHCKUM JenaMm, B cllydae

TEPPUTOPHAIBHON yIaJIEHHOCTH.

OcHoBHOe coaep:xaHue padoThI
B nepBoii riaBe Marucrtepcko pabOThl paccMaTpuBaeTcs  00Ias
XapaKTEPUCTUKA CHCTEMbI UCIPABUTEIBHBIX YUPEKICHUN M TMPaBOBOTO CTaryca

Ocy}K}IéHHBIX K JUIICHUIO CBO60}IBI.



B uyactHocTM mepBblii maparpad MOCBAIIEH MOHATHIO W BUAAM
VICIIPABUTEIIBHBIX YUPEIKICHNMN.

Bo BTOpoM maparpade packpbiBaeTcs MpaBOBOW CTaTyC JIML, OTOBIBAIOLIUX
HaKa3aHUE B BU/JIE JIMILIEHUS CBOOOBI.

Bropas rnaBa «lIpobnembl obecrieueHUs] MpaB OCYXAEHHBIX K JIMILEHUIO
CBOOO/IbI» COCTOUT U3 JIBYX Haparpados.

B nepBom maparpade BTOpOH TIJaBbl PacCKpBITHI IMOHSATHE U COAEpKaHHE
OCHOBHBIX IpaB OCYXKIEHHBIX IpU OTOBIBAHWM HaKa3aHUS B BUJAC JIMLICHUS
CBOOOBI.

Bo Bropom naparpade paccMaTpuBaeTcs BIMSHHE pPeXUMa UCIPABUTEIHLHOTO
yupexaAeHUs Ha 00BEM IIPaB OCYKAEHHBIX K JUILIEHUIO CBOOO/IBI.

B TpeThell riaBe packphiTa 3aliMTa MpaB OCYKIEHHBIX K JIMIIEHUIO CBOOOIBI.

[Ipu Hanucanuu pabOTHl MCMONB30BaHbl JIEUCTBYIOIIME HOPMATHUBHO-
IIPABOBBIE AKThl, YYEOHUKH W Yy4eOHbIE MOCOOHS MO YrOJOBHOMY M YTOJIOBHO-
UCTIOJTHUTEIHOMY —TpaBy, MOHOrpaduu, a TakXKe aKTyaJbHble CTaTbH
MEPUOANYECKUX U3TaHUM.

3akiaroyeHue padoThl OTPa)KaeT OCHOBHBIE BBIBOJBI aBTOpA, CIACIAHHBIE B
XOJI€ BCETO BBIIYCKHOTO UCCIICIOBAHMS.

PabGora BbllONIHEHa Ha Kadeape YrojJoBHOTO, SKOJOTMYECKOro IpaBa H
KpuMmuHOJIorun  CapaTOBCKOrO TOCYJAapCTBEHHOro yHuBepcurera wum. H.I.
YepHBIIIEBCKOTO.

CrpykTypa padoTbl 00ycioBieHa €€ LeIsIMU, 3aa4aMi U COACpKaHUEM U
COCTOMT U3 BBEJCHUS, TPEX II1aB, pa3eNEHHBIX HAa CeMb naparpadoB, 3aKIIOUEHUs

N CIIMCKa UCIIOJb30BaAHHBIX HCTOYHHNKOB.
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