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AKTYaJIbHOCTh BHIOPAHHOM TeMbl. POJIb MEXIYHApOIHOIO KOMMEPUYECKOIO
apOuTpa)ka B COBPEMEHHOM MHUpPE HEBO3MOXHO IEpEeOoLeHUTh. braromomyuue
0001 HAIMOHAJIBHOM HSKOHOMUKHA BO MHOIOM 3aBUCUT OT €€ 3KCIHOPTHOM
AKTMBHOCTHU Y MHBECTUIIMOHHOW MPUBJIEKATEIBHOCTH.

MHoOrourcieHHbIe KOHTPAKThI, KOTOPHIMU O(QOPMIISIIOTCS 3TH OTHOIICHUS
(TpaIULIMOHHBIC CHEIKU MEXKIYHAPOJHOW KYIUIU-TIPOAAXH M KOHTPAKTHI IO
TPAHCTPAHUYHOM TMPOJAXKE TEXHOJOTMH U HWHBIX OOBEKTOB HHTEUICKTYaJIbHOU
COOCTBEHHOCTH; KPYMHOMACIITAOHbIE WHBECTHUIMOHHBIE MPOEKTHI, CBSI3aHHBIC C
WHOCTPAHHBIMHU BJIOXKCHUSIMH; 3aliMbl MEXIYy TOCYIapCTBaMU W Jp.), OOBIYHO
coJiepKaT apOUTpaKHbI€ OTOBOPKH, T.€. JOTOBOPEHHOCTH CTOPOH O Pa3pelieHUH
CIIOPOB COCTaBOM apOUTpoB (TpereiickuMm cynom). Hecmorpst Ha TO, 4YTO B
aOCOJIOTHOM 3HAYEHUM YMCIO CIIOPOB, PACCMATPUBAEMBIX B MEXKIYHAPOIHOM
apOuTpake, 3HAUMUTEIBHO  MEHbBIIE YHCJIA  CIOPOB, paccMaTpUBAEMbIX
HAallMOHAJBHBIMU  CyJaMH, HX DJKOHOMHUYECKHH  «BEC», COLMAIbHOE W
NOJINTUYECKOE 3HAUEHHUE COIMIOCTABUMBI.

Ha ocHOBaHWU BBIIEU3IIOKEHHOTO MBI MOKEM YTBEPKIAATh, YTO MPUHIUIIBI
MEXIYHAPOJHOTO KOMMEpPYECKOro apOuTpa)ka MPEeCTaBISIOT cO0O0M ONHY U3
TJIABHBIX IOPUAMYECKUX TeM, MPOOYXKAAIOUUX OONBIION WHTEpEC IJs Hay4YHO-
IPaBOBOI'0 UCCIIEIOBAHMUSL.

MeTog010rH4eCKYI0 OCHOBY PadOThbl COCTABJISIOT Pa3JIMYHbIE METOMbI,
KaKk oOOIleHay4Hble, TaK M CIHElUalIbHbIE METOJAbl HAyYHOTO TO3HaHUsA. B
YAaCTHOCTH, JWAJIEKTUYECKUN, HCTOPUYECKHM, METOJ CUCTEMHOTO aHaJlIu3a,
CPaBHUTEIBHO-TIPABOBOM, (OPMaTHLHO-FOPUINYECKHUMA, CTATUCTUICCKUNA METOIBI.

HopmaTBHYI0 OCHOBY HCCJed0BAHHUSI  COCTaBIAOT  KoOHBEHUUs
Opranuzanun O0benrHeHHbIX Hanuii 0 npu3HaHuK U MPUBEICHUHN B MCIIOJHEHHE
WHOCTPaHHBIX  apOMTpaKHBIX  pemieHuit, EBpomeiickas  KOHBEHIUS O
BHEIITHETOPTOBOM apOuTpaxke, denepanbublii 3akoH oT 29.12.2015 Ne 382-D3 «O6
apoutpaxe (TpeTeiickom pazouparenbcTBe) B Poccuiickoit ®eaepaiuny», 3akoH

P® o1 07.07.1993 Ne 5338-1 «O MexayHapOTHOM KOMMEPYECKOM apOUTPaKEe.



OMIUPUYECKYI0  OCHOBY  HCCJIeI0BAHMS o0pa3yloT  pelieHus
Konctutynmonnoro Cyaa P®, BepxoHoro Cyna P®, pemienus apOUTpa)KHBIX
CYyJIOB.

Crenennb HAY4YHOU pa3padoOTaHHOCTH. Bonpocsl [IPUHLIUIIOB
MEXKIyHApPOJITHOTO KOMMEPYECKOro apOuTpa)ka HCCIEAyIOTCS B paboTax TaKUX
npaBoBenoB, kak A.A. A6b6acoBa, E.I'. Abpamona, /I.O. Actaxosa, [[.C. Aynos,
A.H. banamios, K.M. benukona, H.I'. bensena, B.I'. bopoaxkus,
A.B. I'peGennckuii, C.JI. ertapes, AJl. lemuH, T.B. Jo6punosa,
b.10. Kocrenko, ['.IT. JIoG30B, N.H. JIykpsHOBa, 10.D. MoHactsIpckuii,
M.III. Mykaesa, I'.A. Hukutus u ap.

Heabo paboThl ABISIETCS TMPOBEICHUE UCCIACAOBAHUSA IMPUHIIUIIOB
MEXTYHAPOIHOTO KOMMEPYECKOT0 apOuTpaxa.

Jlns peanuzaruu 0003HAYCHHOM IETU JIOJHKHBI OBITH PEIICHBI CIEIYIOIINE
3agaum:

1)  Ilpoananu3upoBaTh TOHATHE W NPHU3HAKK  MEXKIYHAPOIHOTO
YaCTHONPABOBOI'O CHOPA;

2)  PackppiTh (OpMBI M CpeACTBa 3allMThl SKOHOMHYECKHX IIpaB H
cBO0OOJ B POCCUICKOM TPaBE;

3)  OmpenenuTh KOHIICTIUK, PABOBOW CTATYC, IOPHUCIMKIIHS, BHIbI
MEXTYHAPOTHOTO KOMMEPUYECKOTO apOUuTpaxka;

4)  OxapakTepu30BaTh JEATEIBHOCTh MEXKIYHAPOIHOTO KOMMEPUYECKOTO
apOutpaxa;

5)  Paccmortpets IOpUIN3AIUIO MPUHLIHUIIOB MEKyHapOHOTO
KOMMEpYECKOTO apOuTpaxa.

O0bexkTOM  HCCIIEIOBAHUS  SIBJISIFOTCS  OOIIECTBEHHBIE  OTHOILEHHS,
BO3HHMKawOIMe B  chepe  peanusalvd  OPUHIUIIOB  MEXIYHApOIHOTO
KOMMEPUYECKOTo apOuTpaxa.

Ilpeamer  wuccrnenoBaHMS  COCTaBISIIOT ~ HOPMBI  3aKOHOJATENIbCTBA,
pErIaMEHTUPYIOUIME MPUHIUIIBI MEXAYHAPOIHOTO KOMMEPUYECKOTO apOuTpaxka, a

TaKKe JOKTpUHA U Cy/1eOHast MpaKTHKa.
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Takum oOpazom, pe3yabTaTOM padOThl CTAJIU BBIICTICHHBIE 1 00OOCHOBAHHBIC
HOBBIE TEOPETHUYECKUE TOJOXKEHUS, a TaKKe BbIPAOOTAHHBIC TOJOXKEHUS IO
COBEPIIECHCTBOBAHUIO HOPM 3aKOHO/IaTEJILCTBA u YIIYUYIICHUIO
MPABOIPUMEHUTEIIBHOM IIPAKTUKH, CBA3AaHHOW C pealn3alyed NPUHLHUIOB
MEXIYHAPOIHOTO KOMMEPYECKOT0 apOuTpaxa.

ITo/10:keHNsi, BBIHOCHMbIE HA 3AIIUTY:

[Ton MeXayHapOOHBIM YaCTHOINPABOBBIM CIOPOM CJIEAYET IOHUMAaTh
crenuuyeckoe MPaBOBOE OTHOIICHUE, BO3HUKAIONIEE MEXIYy JABYMS WIH
OOJIBIIIUM YHWCIIOM CTOPOH, KOTOPBIMH MOTYT SIBIIATHCS Pa3fU4YHBIE MO CTATyCy
CyOBEKThI MEXKIYHAPOJHOTO YAaCTHOTO TpaBa (TOPU3OHTAIBHBIC U JIUArOHAJIbHBIC
OTHOIIIEHUSI MEXKy CyObEKTaMU), U BhIpAXKAIOIIEeCs B MPEIbIBICHUH B3aUMHBIX U
4eTKO C(OPMYJIUPOBAHHBIX MPETEH3UH CTOPOHAMU APYT K JPYry IO BOIMPOCY
npaBa, OPUAUYECKUM TOYKAM 3pPEHUS] WJIM HHTEpEcaM, JJisi YperyJIupOBaHUS
KOTOPBIX CTOPOHBI MPEANPUHUMAIOT B3aUMHBIE JEUCTBUA. MOMXHO BBIIEIIUTH
HECKOJIbKO  KaTerOpuid  MEXIYHAapOJIHBIX  YaCTHOINPABOBBIX  CHOpPOB: 1)
MEXIYHAPOAHbIE SKOHOMHMYECKHE CIOpPbl YaCTHBIX JIML; 2) MEXIYHapOAHbIE
TPYJIOBBIE  CHOPBI, 3)  MEXKIyHapOAHBbIE  HACIEICTBEHHbIE  CHOpbI; 4)
MEXIYHAPOOHbIE  CEMEWHbIE  CIHOphl. B OCHOBHOM  MEXIYyHapOJHbIE
YaCTHONPABOBBIE CIOPHI SBIAIOTCA MPEAMETOM PACCMOTPEHUS TOCYJAPCTBEHHBIX
CyZoB. MexayHapOoIHbIE YaCTHOIPABOBBIE CHOPHI C YYaCTHUEM YACTHBIX JIUI] — B
MKAC.

2. Jlenokanu3amusi B MEXIYHAPOJHOM KOMMEPUYECKOM apOUTpaxxe HMEET
[IEPBOCTENICHHOE 3HAYEHWE, W HAUWOHAIBHBIE CYAbl JIOJKHBI BBINOJIHATH JUIIb
BCIIOMOTaTEIbHYIO POJib MO MPUBEACHUIO B UCIIOTHEHUE apOUTPAKHBIX PEIICHUN.
HauuoHanbHble CyJbl HE JOKHBI BMEIIMBATHCS O€3 MPUUYMHBI B apOUTpaKHbIE
pa3OupaTenbCTBa, U OHU HE OJKHBI MBITATHCS] IPUMEHSITh HAllMOHAJIbHBIEC 3aKOHBI
Py TOJKOBAaHWUU apOWUTpPaXHOW Tpolenypbl. BaxHOCTh CBOOOTHOTO U
CIpaBeJIJIMBOro apOUTpa)ka Kak Helb3si 0ojiee MOJYEPKUBACTCS B COBPEMEHHOM

rJ100aIu3UPOBAHHOM MUpe. MexXayHapoaHble KOPIOPALIMU HYXKIAIOTCS B CBOOOIE



MPUHATUST PEIICHUI B TOM, KaKUMH TpaBUiiaMH OyJET PYKOBOJACTBOBATHCS HX
apOUTpaKHBIN MPOIIECC.

3. B paGotre BbIIEIEHBI U  PACKPBITBI  OCHOBHBIE  MPUHIUIIBI
MEXIYHaApOJHOTO  KOMMEPYECKOro  apOuTpaka:  NPUHIUIBI  OBICTPOTHI,
SKOHOMUYHOCTH TIPaBOCYAMS, MapuUTeTa M JICJOBBIX OTHOIICHUMW, MPUHIUII
HEUTPaIbHOCTH W WHTEpPHALIMOHAJIM3Ma, CBOOOJA BOJICU3BSBICHUSI MPU BBHIOOpE
nmpaBa, MOJICKAIIETO MPUMEHECHUIO, MPUHIUIT KOH(PUIAECHIIUATBHOCTH, MPUHIUII
HEUTPaTbHOCTH U HE3aMHTEPECOBAHHOCTU apOUTpa.

CTpykTypa Marucrepckoi paboTbl OOYyCIIOBJIEHAa €€ COJIEp)KaHHEM M

COCTOUT U3 BBEJICHMUSI, TPEX IJ1aB, 3aKIIOUCHHS], OUOIMOrpaduIecKoro CuckKa.



OCHOBHOE COIEPKAHUE PABOTbI

B mepBoii riuaBe «lIpuMeHeHHMe  AJBTEPHATHBHBIX  CIOCO00B
pa3peleHusi CHIOPOB B MeKAYHAPOJIHOM YaCTHOM NpaBe» ObLJIO OTMEUYEHO, YTO
MOJ  MEXAYHAapOJHBIM  YacTHOINPABOBBIM  CIIOPOM  CJEAyeT  IOHHMMATh
cnenupUYecKoe IMpaBOBOE OTHOLIEHUE, BO3HUKAIOIIEE MEXKIY JABYMS WIH
OOJIBIIMM YHKCIIOM CTOPOH, KOTOPBIMH MOTYT SIBJISITBCSI PA3IMUYHbIE MO CTaTyCy
CyOBEKTBI MEKIYHAPOAHOIO0 YACTHOIO MpaBa (FOPU30HTANbHBIE M JUArOHAJIbHBIC
OTHOUICHUS MEXAY CYObEKTaMu), U BhIpaxkarolleecs B MPeIbsBICHUN B3aUMHBIX U
4eTKO C(HOPMYIUPOBAHHBIX MPETEH3UW CTOPOHAMM APYT K JAPYry MO BOIPOCY
npaBa, IOPUAMYECKUM TOYKAM 3PEHHUS WM HHTEpecam, UIsl YperyJIupOBaHMS
KOTOPBIX CTOPOHBI MPEINPUHUMAIOT B3aUMHBIE JEHCTBUS. MOXKHO BBIJIEIHUTH
HECKOJIbKO  KAaTeropuil  MEXKIYHApOJHBIX  YaCTHONPABOBBIX  CIOpOB: 1)
MEXIYHAPOJHbIE SKOHOMHYECKHE CIHOphl YAaCTHBIX JUI; 2) MEXIyHApOIHBIE
TPYIOBBIE  CHOPBI; 3)  MEXIyHapoIHbIE  HACJIEJICTBEHHbIE  CIOpbHI;  4)
MEXIYHApOJHbIE  CEMEWHbIEe  CHOphl. B OCHOBHOM  MEXIyHapoIHbIE
YaCTHOIIPABOBBIE CIIOPHI SBISIOTCS MPEAMETOM PACCMOTPEHHUS TOCYAapCTBEHHBIX
cynoB. MeXyHapOaHbIE YaCTHOIPABOBBIE CIIOPHI C YYACTHEM YaCTHBIX JIHMI[ — B
MKAC.

Crour ckaszath, UTO apOUTPAKHOE pa3pelieHHe CIOPOB  SIBISETCS
NpUBJIEKATEIbHBIM JJII CTOPOH CIIOCOOOM pPacCMOTPEHHUS KOMMEPUECKUX JIed,
KOTOpBIN TO3BOJsIET U30exkaTh ¢dopmManmu3dMa U KOH(IMKTa, obecrednBaeT
OJTHOBPEMEHHO KOH(QUICHIMAIBbHOCTh M MOOWIBHOCTb. B  oTimume o1
«TPalMIMOHHOTO» CyAeOHOro pa3OuparenbCcTBa, K MPEUMYIIECTBAM apOUTpaxa
MOXHO OTHECTH TO, YTO OH OO€ecCleYMBaeT JOCTYIHYIO, 0oJjiee IMOHATHYIO H
YCKOPEHHYIO IPOLEAYPY Pa3pelieHHs copoB. Takke CTOPOHBI UMEIOT MPaBO IO
JIOTOBOPEHHOCTH  (pOopMHpOBATH  COCTaB  apOuTpaxka, KOTOpbIA  Oyner
paccMaTpuBaTh M pa3pelarb JeJ0, YTO T[OBBIIIAET YPOBEHb JOBEpUA K
KOMIIETEHTHOCTH apOuTpoB. IIpon3BoACTBO B apOuTpaxke IpeaycMaTpUBaeT

KOH(bI/II[eHI_[I/IaJ'IBHOCTB pacCMOTPCHUA  CIIOPOB, BO3MOXKHOCTb YMCHBIICHUA
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pacxol0oB Ha apOUTpakHOE pa30UpPaTENbCTBO, COINIACOBAHHOE pACIpEAEIICHUE
pacxonoB Mexay cropoHamu. K mnpeumymniectBam apOUTpaka TakkKe ClEoyeT
OTHECTU BO3MOXKHOCTh M30MpaTh KaK NPUMEHUMOE IPABO, TaK M apOUTPaKHYIO
npouenypy. Pemenuss kommepueckoro apOuTpaxka SIBISIIOTCS OKOHYATEIbHBIMH,
YTO CIOCOOCTBYET TIPaBOBOW OMNpEAENeHHOCTH CcTopoH. Ha mnpoTskeHun
MOCJIETHUX JIET MEXAYHApOJHBIM apOUTpak MPUOOpPEN MOMYJISAPHOCTh, a TAKXKe
3HAYUTEIBHO PACIIMpPUIl CBOIO IPEAMETHYIO HOPUCIMKLIMIO, OXBATHJI Pa3jIUYyHbIC
BUJIbI CIIOPOB, BBITEKAIOIIUX 10 BHEITHEAKOHOMUYECKOMY COTPYAHUYECTBY.

Bo BTOpoOil riaBe «/leATeIbLHOCTL MEKIYHAPOAHOI0O KOMMEPYECKOIo
apOuTpaxa)» OTMedYaeTcs, 4YTO apOUTPaXk B MEXKIYHAPOJAHOM KOMMEPUECKOM
[IpaBe SBJSAETCS MOIIHBIM CPEACTBOM MPEAOTBPALICHUS JIEJIOBBIX IIOTEPb.
Jlenokanuzaius MO3BOJIIET CTOPOHAM CTaTh 00Jiee HE3aBUCUMBIMU OT MECTHBIX U
HAllMOHAJIBHBIX [IPABOBBIX CUCTEM, UTHOPUPYS NPOLEAYPHYIO IIPABOBYIO 3aILUTY,
[IPEAOCTABIIIEMYI0 HAlUMOHAIBHBIMA 3aKkoHaMH. KoHuenuus Aenokann3anuu
BBITCKA€T W3 aBTOHOMMCTCKOW TEOpHUM, B IIEPBYIO OYEpEIb O3HAYAOIICH, YTO
MEXTyHapOIHBIM KOMMepUecKuid apOUTpa’kKHbI IpPOLECC HE NPUBS3aH K KakKoil-
mbo ropucaukiuu. OJHAKo, KOrja BIEpBble Oblla BBEJEHA KOHIEMINA
J€JIOKAIM30BAHHOTO apOUTpaXka, OHa MOIY4YHIa PEIIMTEIbHOE HETIPUSTHE CO BCEX
CTOPOH.

ApryMeHTbl TPOTHUB JEJIOKAJIM30BAaHHOIO apOUTpa)ka BapbUPYIOTCS OT
HEOO0XOIMMOCTH CyJeOHOro IepecMoTpa U CO3JaHMs CIEPKEK U MIPOTUBOBECOB 10
apOuTpaxxHoro mpouecca. Benyres auckyccuu o CTaHIapTax U OCHOBAHUAX IS
OTMEHBI apOUTPAXKHOTO PEUICHUSI U OKa3aHMsI TOMOIIM CTOPOHAM B OCIapUBaHUU
pelleHus, €Clii OHO MPOTUBOPEUUT YCTAaHOBJICHHBIM HOPMaM CyA€0HOT0 Mpolecca.
Heo6xoaumocTh caepkek M MPOTHBOBECOB MMEET MEPBOCTEIIEHHOE 3HAYCHUE B
apOUTpa)KHOM HpOLECCe, TMOCKOJIbKY ITIOMOraeT YCTAaHOBUTb ECTECTBEHHBIM
npaBoBoii nporecc. OgHako cyaeOHOEe BMEIIATENbCTBO AJIs pealu3aluy IpUHLIUIIA
CAEPKEK U MPOTUBOBECOB HE JIOJKHO JIOMYCKAaThCA, OCOOEHHO KOrJa CTOPOHBI MO
COOCTBEHHOM BOJIE 3aKJIOYMJIM COIVIAIIEHWE O TOM, 4YTO OHU HE CBSI3aHBI

MpolleCCyalIbHBIMU ~ 3aKOHaMU  MecTa MpoBefeHus apOutpaxa. OcHOBOM
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MEXKIyHaApOJHOTO KOMMEPUYECKOTO apOuTpa)ka SIBISIOTCS JOTOBOPHBIE YCIOBUS
MeXAy cTopoHamu. Eciii CTOpOHBI caMHM pelmuiIn CcOONIoAaTh OIpeaesICHHbIE
PYKOBOJSIIIIME  TPUHIMIBI  WIM  TpaBuja  MEXIYHApOAHOTO  apOuTpaxka,
HallMOHAJIbHBIE CYJbl HE JIOJDKHBI BMEIIMBATBCS B TakKue MporeAaypbl. BmecTo
ATOTO HAIMOHAJbHBIE CYIbl JOJKHBI [OMOYh B TPHUBEICHUH B HCIIOJTHEHUE
apOUTPaKHOTO PEILICHUs], BHIHECEHHOI'0 B X0J/I€ TAKOI'0 apOUTPaKHOTO Mpolecca, u
o0ecrneunTh, YTOOBI CTOPOHBI OBUTH CBSI3aHBI YCIOBUSIMH KOHTPAKTa, KOTOPBIA OHU
yCTaHOBUJIU. B 3TOM HCTUHHAsS CyTh apOUTpaXka.

Haubonee cyiecTBeHHON OCOOEHHOCTBIO JIENIOKAIU3alUU SIBISETCS OTPHIB
OT TMpollecCyalibHbIX MNpaBwil apoutpaxka. Bropoit Haubonee BaxHOI
OCOOCHHOCTBIO SIBJISIETCS OTPHIB OT MaTepUaIbHOTO TpaBa MecTa apOuTpaka W,
HAKOHEI, OTPHIB OT HAIMOHAJIBLHOTO MAaTEPUATIBLHOTO M IPOIECCYaJIbHOTO IMpaBa
M000H KOHKPETHOM IOPHUCAUKINUA. UTO HEOOXOIUMO MOHUMATh, TaK 3TO TO, YTO
JIENOKAJIM30BaHHBIA apOUTpak OCHOBAH HAa COIVIAIIEHUHM MEXKAY CTOPOHAMU U
OCHOBaH Ha TMCBMEHHBIX JOTOBOPHBIX ychnoBusAX. OOmmMe MNPUHIUIIEI
KOMMEPUYECKOT0 apOuTpaka Mo-MpekKHEMY MPUMEHUMBI - 3TO JIeTOKaTN30BaHHbIN
apOUTpak M MEXIYyHapOHas MpoIeaypa KOMMEPUYECKOTo apOouTpaxka HE JOJDKHA
HapylaTh Kakue-JIu00 OCHOBOIOJIATAOIINE MPHUHIIUITB apOUTpaka.

[Toq apOuTpakHOW OTrOBOPKOW TOHUMAIOT apOUTPa)KHOE COTJIAIICHHE,
KOTOPO€ HEMOCPEICTBEHHO COJEPKUTCS B YCIOBUSAX KOHTPAKTA, SIBISIETCS €0
HEOTHEMJIEMOM YacThI0 W PACHpOCTPaHSIET CBOE JEHCTBUE TOJIBKO HAa CHOPBI
OTHOCUTEIBHO 3TOTO KOHTpakTta. OHa OQOopMIsSeTCs BO BpeMs 3aKIIOUCHHUS
KOHTpaKTa, CTOPOHBI 3apaHee 3HAIT, YTO CHOPHI MO 3TOMY KOHTPAKTy OYyIyT
paccMaTpHUBAThCS OTPEICICHHBIM MEKTyHAPOIHBIM KOMMEPUYECKUM apOUTPAKEM.

Tperetickas 3amuCh - 3T0 apOUTPAKHOE COTIANICHUE, KOTOPOE 3aKITI0YACTCS
OTIETBHO OT KOHTpakTa. OHa MOXET OBITh 3aKII0OYeHa OOBIYHO W BO BpEMS
COCTaBJEHUS KOHTPAKTa, OJHAKO, KakK MpPaBUJIO, OHA 3aKIIOYaeTcs IMOCIe
COCTaBJICHUSI OCHOBHOTO J0roBopa. OCHOBAaHUA I TAKOM «IOCIEKOHTPAKTHOW
dbopMbl apOUTPAXKHOTO COIJIAIICHUS MOTYT OBbITh pa3HbIe: MEXKIY CTOPOHAMHU

BO3HHUK WK BO3HHUKACT CIIOP, U OHHU PCIIMIN IICPCAATb €TI0 Ha PaCCMOTPCHHUC
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MMEHHO B apOUTPaK, MEXK]Ly CTOPOHAMH HET CIOpa, HO OHU MOHUMAIOT, YTO KOrja
OH BO3HHUKHET, TO Jiy4dlle OyJAeT, eciid OH OyJeT paccMaTpuBaThCs CHEUUATUCTAMU
B TOW WIM HMHOW OTpaciu — Hampumep, crneuuanucramu no HT-texHomorusm.
YroObsl mOTOM, KOTJIa JeJI0 JAOWIET A0 PAcCCMOTPEHHUS B CYJAE, ONATb-TAKU HE
MPUILIOCH IPUBJIEKATh SKCIEPTOB, MOCKOJIBKY CYAbH HE CHELUUATUCTHI B JAHHOU
obnactu. Hy u, xoHe4HO, TpeTelckas 3amuch oQopmIIsieTcsi, KOrja CTOPOHBI B
OCHOBHOM JIOTOBOpPE HE MPEIYyCMOTpENd apOUTPaKHOM OrOBOPKH, CHOP JOJHKEH
paccMaTpUBaTBCS KOMIIETEHTHBIM TOCYJApCTBEHHBIM CYJOM, OJIHAKO CTOPOHBI
IPOCTO HE JIOBEPSIOT TOMY CYY.

ApOuUTpaxxHBI JOTOBOP 3aKJIIOYAETCd HE3aBUCHUMO OT TOrO0 WA HWHOTO
noroBopa. OH pacnpocTpaHseTcs Ha HECKOJbKO KOHTPAKTOB HWJIM IEJIBIA PAJl
IPABOOTHOIICHUN, KOTOPbIE BO3HUKAIOT WU OyIyT BOZHUKATh MEXKIY CTOPOHAMH.
B nanHOM cnydae 3aKiIIOYEHHME TaKOro OTAEIBHOTO M HE3aBHUCHUMOIO OT
KOHKPETHOTO  KOHTpakTa apOUTPa)KHOTO JOroBOpa, HapsAy C  UYETKUM
onpejieieHueM — apOuTpaka, HEo0XoauMo OyaeT dYeTKO yKas3blBaTh  Te
NPAaBOOTHOIIICHUS, Ha KOTOpble OYyIeT pacmpoCTpaHAThCA apOUTpaKHOE
COTJIALIEHUE - OTAEJBbHBIN I0IOBOP.

B Tperbeit riaaBe «IOpuamzanus TNPUHIUINOB MEXKIYHAPOIHOIO
KOMMeEp4YecKOro apouTpaska» OTMEUYaeTCsl, YTO MAaKCHUMAJIIBHO JOIyCTUMBIN CPOK,
B KOTOPBIH JIOJDKHO OBITHh BBIHECEHO apOMTpakHOE pelreHue, coctarisieT 180
JTHEH, YTO HaXOAMTCA B OOIIEM pycie ¢ Haubojee aBTOPUTETHBIMM 3araJHbIMU
apOUTpaXHBIMU MHCTUTYTaMHU, OOJIBIIMHCTBO U3 KOTOPBIX TAK)KE yCTaHABIMBAET
HIECTUMECAYHBI CPOK, B TE€UEHHE KOTOPOIrO CIOp JOJDKEH ObITh paspemieH. Ha
HaIll B3IV, 3TO JIOCTATOYHBIM CPOK, B TEUYEHHE KOTOPOro apOUTpBl MOTYT
OOBEKTUBHO U BCECTOPOHHE HCCIE0BAaTh OOCTOSITENbCTBA Ji€7a, a CTOPOHBI
U3JI0KUTh BCE JI0BOJBI U APTyMEHTHI.

[lo cpaBHeHuo c¢ oOpaiieHreM B rocyaapcrBeHHble cyasl B MKA
CYLIECTBYET BO3MOXXHOCTb CTOPOH BIJMSATh HAa COCTaB KOJUIETUU apOUTpPOB,
oOecrieunBas JI€WCTBUTEIBHO HE3aBUCHUMOE, OOBEKTUBHOE U KOMIIETEHTHOE

pacCMOTpPEHUE CIIOpa, 4YTO HA3bIBACTCS «KOHTPOJIEM HaJ mpoueccom». 66%
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OTIPOIIICHHBIX CIICIIMAIMCTOB BEAYIINX MHPOBBIX KOMIAHWUN CUYHTAIOT OCHOBHBIM
MPEUMYIIECTBOM MEXTYHAPOIHOTO apOUTpaka MMEHHO €ro HEWTPaIbHOCTh WU
WHTEPHAIIMOHAIU3M -  KauecTBa, HE  CBOHCTBEHHBIE  OOJIBIIUHCTBY
rOCY/IapCTBEHHBIX CYIOB.

CtopoHBI IO CBOEMY BBIOOPY MOTYT M30paTh MOCPEICTBOM apOUTPAKHOTO
COTJIAIICHHsI B KAY€CTBE IPUMEHUMOTO TIPABO OJTHOM M3 CTOPOH WJIM MPABO JIO00M
Jpyroi cTpaHbl. BO3MOXKHO Tak»ke UCIOJb30BaTh B KAYSCTBE IPUMEHUMOTO TIpaBa
lex mercatoria - TpaHCHaIIMOHAILHOE TOPrOBOE MPABO.

HecMoTpst Ha KpPHUTHKY 3aKpBITOCTH apOUTPaXKHOTO MpoIlecca, MMEIOIIETO
MECTO B TOCJICIHHE TObI, KOHPUACHIIMAIBHOCTh BCE €IE CUYUTACTCS MHOTHMH
y4aCTHUKaMHU TIpoIlecca BaXKHOW W JakKe OCHOBHOW YEpPTOW MEXKIyHApOIHOTO
KOMMEpYecKkoro apOutpaka. B To ke BpeMs  BBICOKHH  ypOBCHB
KOH(UICHITNATLHOCTH, KOTOPBIA JIOJDKEH OBITh oOecreueH B apOUTpakax MEKITy
YaCTHHIMU CTOPOHAMH, OYE€Hb YACTO OYyIeT HEYMECTHBIM, TI/Ie YYacTBYET
nyOnnuHbIi cyObekT. [IpoGiemMbl KOHPUIESHIIMATBHOCTH, pellaeMble CyAaMu U
CHEIUAINCTaMH B chepe MEXIyHApOJIHOIO MpaBa, MPeInoiaraloT He0OX0UMOCTh
COOTBETCTBYIOIIETO  Pa3BUTHS  HAIMOHAJILHOM  TMPaBOBOM  MBICIH |
3aKOHOJATENIBHON MPAKTUKU. DTO BKIIOYAET HEOOXOAMMOCTh COBEPIIIEHCTBOBAHUS
MOHSITHS «3aKOHHBIM MYOIMYHBIA WHTEPEC», PEATbHO TOCTHKUMOTO CHIKEHUS
BIUSHUS TyOJMYHOTO HMHTEpeca Ha KOH(PHUICHIMAIBHOCTh B apOUTpaxe, He
JIOTyCKasi TOTEpPH MPAKTHUYECKOW IIEHHOCTH MEXIYHAPOIHOTO CMEIIaHHOTO
apOuTpaxa.

Tperefickue rpynmel  GOPMHUPYIOTCS IO  COTJIACHIO  CTOPOH W3
BBICOKOKBAJTU(DHITUPOBAHHBIX CIICIIHAITMCTOB, KOTOPHIE 00J1aal0T HEOOXOMMBIMHU
3HAHWSIMU JUTSI Pa3pelIeHUus] BO3HUKIIETO CIOpa, SBISIOTCS KOMIETCHTHBIMH B
chepe  BO3HMKHOBEHUS  KOH(QJIMKTAa ¥  HWMEIOT  OOIIECNPU3HAHHYIO |
O0C3YKOPU3HEHHYIO PEIYTAIIHIO.

3akj04eHue COJCPXKUT BBIBOJBI, CJACIAHHBIE B XOJE HCCICIOBAHUS.
I'maBHBIN pe3ynbTarT pabOThl 3aKIIOYAETCS B TOM, YTO MPOBEIECH KOMILICKCHBIN

AdHaJIN3 IMMPUHOXUIIOB MCKAYHAPOAHOI'O KOMMECPUCCKOTO ap6HTpa>I<a.
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