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BBEJEHUE

AKTYaJIbHOCTb TEMbI HCCJICIOBaHUS OOYCIOBJIEHA BaXKHOCTHIO TJIYOOKOTO U
BCECTOPOHHEr0 HW3Y4YEHMsS IPAaBOBOTO PpETyJIHPOBAHUSA JIOTOBOPA BO3ME3IHOIO
OKa3aHUsl MEIMIMHCKUX yCayr. [lelicTByromiee IpakJaHCKOE 3aKOHOJATENIbCTBO HE
MOXET OXBaTUTb BCE CTOPOHBI OOIIECTBEHHBIX OTHOIICHUHN, BOSHUKAIOIIUX B cepe
MeauuHckux ycayr. B rimase 39 'K P® «Bo3me3nHoe oka3aHHE yCIyr» COAEPKATCS
oOlue TOJOXKEHUsl JIOroBOpa H HE PACKPBIBAIOTCS OCOOEHHOCTH OKa3aHUs
KOHKPETHO MEJIUIIMHCKUX YCIYT, MOATOMY Ba)XHO€ 3HAUYEHUE B PETYJIUPOBAHUU
OTBEAECHO CIEHHUAIBHOMY 3aKOHOAATenbcTBY. HO, HECMOTpsL HA 3TO, 10 HACTOSLIETO
BPEMEHU BOMNPOCHl MPEAOCTABICHUS IJIATHOW MEIUILIMHBI HE YpPETryJIUpOBaHbI
3aKOHO/IaTE€JILCTBOM B IMOJHOM MEpE, UYTO, B CBOIO OYEPE/b, SIBISETCS MPEMSITCTBUEM
JUISL OCYIIECTBJICHUS Tpa’kJlaHaMU CBOMX 3aKOHHBIX MPaB M Pa3BUTHUS JOTOBOPHBIX
OTHOIIEHUN MEXY 3aKa34YMKaMU U UCTIOJTHUTEIISIMA MEJUIIMHCKUX YCIIYT.

Tak, mpoGieMbl OTCYTCTBUSI €IMHOTO MOHUMAHUS MEIUIIMHCKOW YCIIYTH Kak
0o0BEKTa TpaXJaHCKUX TpaB, €€ OTTPaHUYCHHUs] OT MEJAMIIMHCKON TOMOIIH,
OCOOEHHOCTH  CYOBEKTHOTO  COCTaBa, MpoOOJIeMbl  OMpeAeNieHuss  MPeesioB
OTBETCTBEHHOCTH B paMKax JIaHHOTO JOTOBOpA, YKa3bIBAIOT Ha HEOOXOIUMOCTh
aHajau3a TPaXIaHCKO-TIPAaBOBOI'O PETYJIMPOBAHUS OTHOIICHUM, BO3HHUKAIOIIUX B
cdepe okazaHUS METUIIMHCKUX YCIIYT.

Heab paGoThl COCTOMT B KOMIUIEKCHOM aHAlM3€ TPakIaHCKO-TIPAaBOBOTO
pEryJIMpOBaHMs JOTOBOpPAa BO3ME3AHOTO OKA3aHUS MEIMIMHCKHAX YCIYTr, a TaKkKe
MCCJIeIOBAaHUE POCCUNCKOTO 3aKOHOIATENbCTBA M MaTEPHANIOB Cy/IeOHOM TIPAKTUKU B

chepe BO3ME3THOTO OKa3aHUs MEAUITMHCKUX YCIYT.

Jns JOCTHXKEHMS YKa3aHHOM IleauM OblIa MPEANpPUHSATA TOMbITKA PEIIUTh
CIEIYIOIIME 3aa4M:

- MPOBECTH AHAIM3 CTAHOBJIECHUS W PA3BUTUA IPABOBOIO PETYJIUPOBAHUSA
OTHOIICHUHA TI0 BO3ME3JHOMY OKa3aHHWI0O MEIUIMHCKUX YyCayr B Pocculickoi

®denepanuu;



- HUCCNeNoBaTh TMOHSATHE W TPU3HAKU, MpeAMeT U O0BEKT J0roBopa
BO3ME3/IHOTO OKa3aHUsl MEIUIIMHCKUX YCIIYT;

- [pOaHAIU3UPOBATH CYIIECTBEHHBIE YCIOBUSI JIOTOBOPA BO3ME3JIHOTO
OKa3aHUsl MEIUIIMHCKUX YCIYT;

- HU3YYUTh CTOPOHBI IOTOBOPA BO3ME3JHOTO OKa3aHUs MEAUIIUHCKUX YCIIYT;

- PacKpBITh TPABOBYIO PETIAMEHTAIINIO OTBETCTBEHHOCTH CTOPOH IO JJOTOBOPY
BO3ME3/THOT'O OKa3aHUsI MEUIIUHCKUX YCIIYT;

- BbIpa0OTaTh OOOCHOBAHHBIE TIPEMJIOKEHUS IO COBEPIICHCTBOBAHUIO
JEUCTBYIOIIETO TPaXAaHCKOT0 3aKOHOAATEILCTBA B C(hepe peryIMpOBaHUS JI0TOBOpa
OKa3aHUs BO3ME3JIHBIX MEIUIIMHCKUX YCITYT.

O0beKTOM  HCCIICIOBaHMS  SIBJISIIOTCS  OOIIECTBEHHBIE  OTHOIIEHUS,
BO3HHKAIOIINE B cpepe okazaHMs BOZME3THBIX MEIUITUHCKUX YCITYT.

IIpeamMeToM wuccieqoBaHUs BBICTYIIAIOT HOPMBI TpaBa, PETJIaMEHTHPYIOIINE
OTHOLLIEHHUS, BO3HUKAIOLIME IO TOBOAY M B TMPOLECCE OKa3aHUs IUIATHBIX
MEIUIMHCKUX YCIYT, MaTepHalibl CyAeOHOW TMpaKTUKM U KOHIENTyaJlbHbIC
MOJIOXKEHHSI O PEryJupoOBaHUM JOTOBOPHBIX OTHOIIEHWH B cdepe BO3ME3THOTO
OKa3aHUsl MEIUIIUHCKUX YCIYT.

Crenenb Hay4yHoii pa3padoTaHHoCcTH TeMbl. OO0IIKEe BOIIPOCHI TIOTOBOPHOTO
npaBa paccMmarpuBanuck B Tpynax H.A. bapunoa, O. C. Hodde, HO.B.
HNanwnoukunoi, C.A. [lioxukoBa, B.K. Epmomnaesoii, M.H. Maneunoii, A.A.
MoxoBa, O.H. CaaukoB, B.C. Cunenko, B.H. ConoBbeBa, E.A. Cyxanos, I1.M.
O®ununnosa, B.. Xaputonosoii, B.A. XoxJiosa u nip.

UccnenoBanunio BOIIPOCOB IPaK1aHCKO-TTPABOBOTO peryJupoBaHUs
OTHOILIEHHUM, BO3HUKAIOUIMX K3 JIOTOBOPA BO3ME3JIHOIO OKa3aHUs MEIULHUHCKUX
yCIIyT, MOCBATHIIA cBou Hay4dHbIe paboTel: E. E. BacunbeBa, A. B. 'opbynosa, H.K.
Emmna, H. B. 3ainesa, 3. B. Kamenesa, U. I'. Jlomakuna, A. . MunaeBa, C.B.
Haropnas, E.C. Canbiruna, A. P. [llasxmerona, C.C. llleBuyk.

JloroBop BO3ME3AHOTO OKa3aHHsSI MEAUIMHCKUX YCIYT SIBISIETCS MPEIMETOM
uccienoBaHus B auMccepranioHHbix paborax E.E.  BacunbeBoit  (Jlorosop
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®enepauun), H.B. 3aiineBoit (JloroBop mno oxa3aHUI0 MEIUUUMHCKHX YCIYI B
rpaxxkaanckom mpaBe P®), C.B. Haropnoit ([JoroBop 00 okazaHMM MEIUIIMHCKUX
yeayr), E.C. Canbirunoii (JloroBopHoe perynupoBaHue OTHOUICHHH B cdepe
OKa3aHUs BO3ME3HBIX MEIUIIUHCKUX YCIIYT).

MeTon0/10THYecKY0 OCHOBY PaOOThl COCTaBIISAIOT Pa3jUYHbIE METOJbI, Kak
oOlIeHay4yHble, TaK U CHElHaTIbHbIE METOAbl HAYyYHOro MO3HaHusA. B wacTHocTH,
JTUANEKTUYECKUM, HCTOPUYECKHM, METOJl CHCTEMHOr0 aHajliu3a, CpPaBHUTEIBHO-
paBoOBOM, (HOPMaANBHO-IOPUANYECKUHN, CTATUCTHUECKUI METOIBI.

TeopeTnuecky 0CHOBY paOOThl COCTaBISIIOT TPYJbl POCCHUICKUX YUYEHBIX B
00J1aCTH rpakIaHCKOTO MpaBa, 0053aTeTLCTBEHHOTO ITpaBa 1 001Iei TeOpUH Mpasa.

CtpykTypa BBITYCKHON KBadu(UKAIMOHHOW paboThl 00yCJOBIEHA €€
coJlepKaHUEM U COCTOMT M3 BBEACHHMS, JABYX IJIaB, KaKJas U3 KOTOPBIX COCTOUT U3

Tpex naparpadoB, 3aKII0UeHHS U OMOIMOrpaduuecKoro Crucka.

OcHoBHOe coepxkaHue PadoThI

I'nasa 1 pabomur «Obuwgue nonoxiceHus o 002080pe 603Me30H020 OKA3AHUA
MeOUYUHCKUX  ycaye»  TOCBSIIEHA  HCCIEIOBAHUIO  Pa3BUTHS  MIPABOBOIO
pEryJIMpOBaHUsl OTHOIIEHHWM BO3ME3JIHOTO OKAa3aHUA MEIMIUHCKUX yciayr B PO,
ONPENICNICHUIO MOHATHS, MPU3HAKOB M MPEIMETa JOTOBOpPAa BO3ME3IHOIO OKa3aHUs
MEIULMHCKUX YCIIYT.

B napaczpaghe 1.1. «Pazgumue npago6ozo pezyiupo6anus OMHOUICHUIL
603M€30H020  OKA3aHUA MeOuuyuHckux ycaye 6 P®d» paccmarpuBaroTcs
HUCTOPUYECKHUE ACHEKThI MOABICHUS JTOrOBOpa BO3ME3AHOTO OKa3aHUS MEIUIMHCKUX
YCIYr, COLMAIbHO-DKOHOMUYECKHE  YCJIOBUS  BO3HHUKHOBEHHMSI M  pPa3BUTHUS
MenuuuHckux yceayr B Poccun. IlpoBoauTcs aHamu3 pa3BUTHSL  IPaBOBOIO
pEryJIupoOBaHUs YKa3aHHBIX TPABOOTHOIICHUH.

Tak, 10roBOp BO3ME3THOIO Ka3aHUs yCIyr OEpeT CBOE HAa4allo €Ille B PUMCKOM

npaBe W SBISICA MPOOOpPa3oM JOTOBOpa JUYHOTO Haiima. Kak camocTosATeNnbHbIN



MHCTUTYT IPakJIaHCKOT0 IpaBa BIIEPBbIE MOSBUJICS B POCCUIICKOM 3aKOHOJATEIbCTBE
B 1996 rony B rnase 39 ['paxxnanckoro konekca PO.

B coBerckoe Bpems cucTeMa 34paBOOXpPAHEHMsI HE AOIycKalla AESTEeIbHOCTD
YACTHBIX MEJAMIMHCKUX YUPEKIECHUN U, COOTBETCTBEHHO, PA3BUTHS PbIHKA IJIATHBIX
MEIUUUHCKUX yciyr. OTHomeHuss B cdepe 34paBOOXpaHEHHUS pPEryIHpOBaTUCH
MPEUMYIIECTBEHHO  HOpMaMu  aJMMUHHMCTPAaTUBHOIO  MpaBa, a  MEAMIIMHA
perjiaMeHTUpOBaIach BEIOMCTBEHHBIMU akTaMu. lloauTuueckuit cTpoil u xapakrep
IUIAHOBOM SKOHOMHUKHM B COBETCKMWA TEpPHOJ Halled MCTOPUM HUCKIIOYaIn
IPaXKJaHCKO-TIPABOBOE  PEryJMPOBAHUE  OTHOUICHUH  MEXAY TMalUeHTOM H

MEIUIMHCKON OpraHu3anuei.

B nacrosmee Bpems B Poccuiickoit @enepanuu neiicTByeT oOIIUpPHAsI CUCTEMA
3aKOHOJATENIbCTBA O 3ApaBOOXpaHeHUU. HoOpmbl, perynmupyromue OTHOLICHUS
BO3ME3JHOTO OKa3aHMs MEIULMHCKUX YCIIYI COJEPKATCS B PA3IMYHBIX HOPMATUBHO-

ITPAaBOBLIX AKTaX BCCX yp0BH€fI BJIACTH.

B napacpaghe 1.2. «Ilonamue u npuznaxu 002060pa 603Me30H020 OKA3AHUA
MeOuyuHckux yciaye» ObUIO BBIICHEHO, YTO B JICMCTBYIOIIEM 3aKOHOJIATEIhCTBE
OTCYTCTBYET IOHSTHE JOTOBOpPa BO3ME3IHOTO OKAa3aHUS MEAMIIMHCKHX YCIYT, a
oOliee MOJOXKEHUE JOTOBOpAa BO3ME3JHOTO OKAa3aHMs yCIyTr HE YYHUTHIBA€T BCEH
cnenuuKk  MeauuMHCKOW ycnyru. IlpennpuHsta mnombeiTka CcHOPMYIHPOBATH
aBTOPCKOE OMpeAeIICHHE.

Takke aBTOPOM BBIAEJIEHBI CIEAYIOUIME MPU3HAKUA JOTOBOpPa BO3ME3THOIO
OKa3aHWUS MEIMIIMHCKUX YCIYT: KOHCEHCYalbHOCTh, JBYCTOPOHHE OOS3bIBAIOIIUN
XapakTep, BO3ME3THOCTh U (hopMabHOCTh. [IOMUMO 3TOTO TOTOBOP CONEPKUT B cede
4epThl MyOJMYHOTO JIOTOBOpa W JOroBopa mpucoeawHeHus. Cpemu ocoOeHHOCTEH
JIOTOBOpa BO3ME3JHOTO OKa3aHUSI MEIUUMUHCKUX YCIYT MOKHO BBIICIUTH €0
buayIapHOCTh M CBOMCTBA MOTPEOUTEITHCKOTO IOTOBOPA.

B napacpagpe 1.3. «Illpeomem o0oco60pa oKazaHusa  603MeE30HbIX
MEOUYUHCKUX YCIYye» WCCIENIOBAIMCh XapaKTepUCTHKAa MU OCOOEHHOCTH MpeaMeTa

JI0TOBODA.



Tak, mpenmMeroM JOroBOpa BO3ME3IHOIO OKAa3aHUS MEIULHUHCKUX YCIyT
SIBIIAIOTCS MEAULIMHCKUAE YCIYTH — JACUCTBUSA WM JNEATEIBbHOCTb WCIOJHHUTENS I10
OKa3aHMIO MEIUIIMHCKON ITOMOIIIH.

Cornacno nyHkTty 2 I[IpaBun npeaoctaBieHus MEAUIMHCKUMU OpPTaHU3alUsIMU
IUIATHBIX MEIUUMHCKUX YCIYT «IUIATHbIE MEAUIIMHCKUE YCIAYTH — 3TO MEIULHUHCKUE
YCIyTH, NPENOCTaBISIEMBbIE HAa BO3ME3IHOM OCHOBE 3a CUET JIMYHBIX CPEICTB
CpaXkJ1aH, HOPUIMYECKUX JIMI] U UHBIX CPEACTB HAa OCHOBAaHHUM JOTOBOPOB, B TOM

qUCJIC TOTOBOPOB I[O6p0BOJ'IBHOI‘O MCIAUIMUHCKOT'O CTPAXOBAHUA).

I'nasa 2 «Ilpasosas xapaxmepucmuka 002060pa 603Me30H020 OKA3AHUSA
MeOUUUHCKUX YCye» COCTOMT M3 Tpex mnaparpadoB U packpbiBaeT (opmy u
CYILIECTBEHHBIE YCJIOBHUS JOTOBOPA BO3ME3IHOIO OKa3aHUs MEIULMHCKUX YCIYT, a
TaK’K€  CTOPOHBI  JOroBopa M  OCOOCHHOCTH HMX  TPa¥JAaHCKO-TIPaBOBOM
OTBETCTBEHHOCTH.

B napacpadghe 2.1. «@opma u cywiecmeennble yciosus 002080pa 603mMe30H020
OKA3aHUs MEOUYUHCKUX YCye» BBIABIEHO, YTO CYIIECTBEHHBIMU YCJIOBUSMHU
JOTOBOpa BO3ME3IHOTO OKa3aHUs MEOULUUHCKUX YCIYr SBISIIOTCA YCIOBHS O
npeaMeTe, IEHE U CPOKE JI0rOBOpA.

[lo oOmemMy mpaBuily JOTOBOP BO3ME3IHOTO OKa3aHUS MEAMIIMHCKUX YCIyT
3aKJII0YaeTCsl B IPOCTOM MUChbMEHHOU (hopMme.

B napacpagpe 2.2. «Cmoponvl 002060pa  603Me30HO020 OKA3AHUA
MEOUYUHCKUX YCay2» YCTAHOBJIEHO, YTO CTOPOHAMHM JOTOBOpa BO3ME3IHOIO
OKa3aHHMsl YCIIYT SBJISAIOTCA 3aKa3uuk U VcnosHUTENb.

3aKa3uMKOM [0 JIOrOBOPY MOJKET BBICTYHaThb Kak (U3MUECKOoe, TaK M
opuandeckoe nuno. Ilpu 3ToM nocienHee HE MOXKET SABIATHCA «IIOTpEOUTENEM» U
«IIAIIUEHTOM», IO3TOMY B TAKOM CJIy4ae JOIOBOP CUMUTAETCS 3AKIIOYECHHBIM B IIOJIB3Y
Tperbero Jmuua. Ecaum 3aka3unmkoMm BbICTyHaeT (U3MYECKOE JHUIO, TO OHO
OJIHOBPEMEHHO HMMEET CTAaTyC M «3aKa3uMka» (B Clydae €ClIM 3TO HE JOroBOp B

MOJIb3Y TPETHETO JIUIIA), U KITOTPEOUTEIIS», U «IALUECHTA.



HcnonHureneM mo JIOTOBOPY BO3ME3AHOIO OKAa3aHUS MEIUUMHCKHUX YCIyT
ABJIAETCS KaK MEJUUMHCKAs OpraHu3alus HE3aBUCHUMO OT OpraHU3alMOHHO-
MpaBOBOM (POPMBI, TaK U MHAUBHUAYATbHBIA MPEIPUHUMATEIb.

ABTOpOM ciefiaH BBIBOJ O HEOOXOJIMMOCTH KOPPEKTUPOBKM Ha3BaHUS 3aKoHa
«O0 ocHOBax OXpaHbl 370pOBbsi TpaxzaaH B P®» u ero rnasel 4 «llpaBa u
00s3aHHOCTH TpaxJaH B c@epe OXpaHbl 3J0POBbS» B YACTU 3aMEHBbl HOHITHS
«TPAKJIAHUH» Ha «(U3MYECKOE JUI0», MOCKOJbKY 3a MEIMIIMHCKOW MOMOIIbIO B
Poccuu MoryT oOpaiatbcs He TOJBKO €€ IpakJaHe, HO U MHOCTPAHHbIE TPakJlaHe, a
TaK>Ke Juia 0e3 rpak/1aHcTBa.

B napazpage 2.3. «QOcobennocmu 2PaAsCOAHCKO-NPABOBOTL
OMEeMmcmeEeHHOCIMU N0 002080pYy 603ME30H020 OKA3AHUA MEOUUUHCKUX YCIIYe»
OTMEUEHO, 4YTO B jeicTByromeM [paxaaHckoM koaekce P He coaepxkurcs
OTJEIBHBIX HOPM, PETYJIUPYIONIMX OTBETCTBEHHOCTb IO JOTOBOPY BO3ME3IHOTO
OKa3aHUsl MEIUIIUHCKUX YCIYT.

[IpaBoBBIE MOCIEACTBHS HAPYLUICHUS CTOPOHAMHU JOTOBOpPa BO3ME3IHOTO
OKa3aHus MEIMIMHCKHX YCIYr HAacTynalT B BHJE MPUBICUYCHHUS CTOPOH K
JIOTOBOPHON ¥ BHEJOTOBOPHOM  OTBETCTBEHHOCTH. (OJIHaKo, HEO0OXOAUMO
KOHKPETU3UPOBATh HOPMBI, KacaroUIMecs rpakJIaHCKO-IIPABOBOM OTBETCTBEHHOCTH B
chepe MEIMIIMHBI U B HEKOTOPBIX MPUHIIUIUAIBHO BaXKHBIX MOMEHTAaX PACIIUPUTH
UX TPAKTOBKY.

B 3akntouenuu noaBeneHbl UTOTHU HCCIEIOBAHUSA, 000OIICHBI MOJTYYCHHBIC B
paboTe HayuHble pe3yJbTaThl W MPUBEAEHbI HEKOTOpBIE MPENJIOKEHUS IO
YCOBEPIICHCTBOBAHUIO JIEUCTBYIOIIETO 3aKOHOAATENbCTBA B c(epe MpaBOBOrO

PETyJInpOBaHUA JOIOBOPA BO3MC3HOI'O OKAa3aHUA MCIUIIMHCKUX YCIYT.
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